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Author of “ The Law of Waiver” 


Law.Buckram. §8vo. $7.50 net, delivered 


absence from the list of legal publications of anything, further 
than short cyclopaedic discussions, that sets forth the principles 
applicable to so important a subject as the. Law of Conversion. 
In the whole domain of Tort Law, will be found no subject 


ia that there has been thus far an 


for more frequent consideration in the work of the general prac- - 


titioner, nor one on which a with treatise will be found 
more helpful. 
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By JOHN T. MORSE, Jr. 


Fitch on Sixth PhB., JM., editor 


2 volumes. 8vo. Law Buckram. Price, delivered. 


In this new edition, about 3000 citations have been added. The Federal 
Reserve Act, with a table of contents and an index separate and distinct from 
the general index, has been inserted. This table of contents and index were 
prepared under the direction of the Federal Reserve Board. 

A table has been inserted by means of which ‘ready reference may be had 
to the portions of the book that concern any given section of the Revised Statutes 
of the United States. . 
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Law Buckram. Price, $3.25 net, delivered. 
This book, primarily for students, is written with view to 


noting 
the modification in partnership law wrought by 
partnerships The ‘exten Brought down 


Publishers, LITTLE, BROWN & COMPANY 4 io 


Please mention Tun Ruyisw bs ag dealing with our Advertisers. 


4 
4 
3 
beat 
a 
4 
Py 


TABLE OF CONTENTS 


ARTICLES 


PAGE 
CONTRACTS TO REFRAIN FROM DOING BUSINESS OR FROM ENTERING OR Cannvixc 


on AN Occupation. Albert M.Keles .. 193 
DoctRINE OF THE RENVOI IN ANGLO-AMERICAN Law, THE. Ernest Otio 

INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY BY THE TAXING POWERS OF 

THE STATES. Thomas Reed Powell .......... 321, 572, 721, 932 . 
INSOLVENCY AND SPECIFIC PERFORMANCE. H.C. Horack ......... 702 


INTERPRETATION OF THE PRINCIPLES OF PuBLIC Law, AN. Maurice Hauriou . 813 
JURISDICTION OVER DEBTS FOR THE PURPOSE OF ADMINISTRATION, GARNISH- 
MENT, AND.TAXATION. Charles E. Carpenter 


Juristic ScrENCE AND Law. Roscoe Pound 1047 
Law IN War TimE— 1917. Charles M.Hough ............. 692 


Mownopo.izinc AT CoMMON LAW AND UNDER SECTION Two OF THE SHERMAN - 
Act. Edward A. Adler 


PREMIUMS AND Discounts IN Trust Accounts. Henry White Edgerton . . 
RECOVERY UNDER WoORKMEN’S COMPENSATION Acts FoR INJURY ABROAD 


RIGHTS IN OVERDUE Paper. Zechariah Chafee,Jr............. I1O04 
SCHOOLS OF JURISPRUDENCE, THE. Nathan Isaacs ............ 373 

SomE ASPECTS OF FIFTEENTH-CENTURY CHANCERY. Willard Barbour .. . 834 
Some LEGAL ASPECTS OF FEDERAL CONTROL OF Rattways. Henry Hull... 860 
Some PROBLEMS IN SPECIFIC PERFORMANCE. George L.Clark ....... 271 
SpanisH Crvit Cope, THe. Peter J. Hamiliom .............. 1089 
STATE AS DEFENDANT UNDER THE FEDERAL CONSTITUTION, THE; THE VIR- 

GINIA-WEsST VirciniA DEBT Controversy. William C. Coleman... . 210 


TRIAL BY JURY AND THE REFORM OF CIVIL PROCEDURE. Austin Wakeman Scott 669 
2 Worn “ EQUuITABLE” AND ITS APPLICATION TO ASSIGNMENT OF CHOSES IN ACTION, 
Tue. Samuel Williston 


352626 


Wortp WAR AND ITs EFFECT ON FUTURE PRIVATE INTERNATIONAL LAW 


HARVARD LAW REVIEW 


INDEX-DIGEST 


References in heavy-faced type are to Notes and Book Reviews; in plain type to 
Recent Cases; and in italicized type to Articles. 


A 


ACTIONS. 
Forms of action: whether an action 
for fraud and deceit is an action 
“arising on contract.” 797 


ADMINISTRATIVE LAW. | 

Development of power of American 
administrative tribunals. 644 

English administrative tribunals: 
powers exercised. 

Power of administrative officer to re- 
verse a prior ruling. 487 

Review of administrative proceed- 
ings on certiorari. 890 


ADMIRALTY. 
Jurisdiction: Personality of ship. 

997 

Tests of jurisdiction over torts. 
304 
Workmen’s Compensation Law con- 
flicts with maritime law. 488 
. Torts: Tests of jurisdiction: nature of 
the act. 304 


ADOPTION. 

_ Right of inheritance: Effect of a 
subsequent adoption on the right 
to inherit under a prior adoption. 


488 
AGENCY. 

Agent’s right against principal: 
Liability of prior master for in- 
jury occurring under his suc- 
cessor. 


_ Creation of agency: Necessity of 
consideration. 891 
Statute declaring any person who 
acts for an insurance company 
within the state an agent. 897 
Principal’s liability to third per- 
sons in contract: In 
960 

Principal’s liability to third per- 
sons in tort: Public agents: 
whether an exception to the 
general rule. 307 


of agent’s authority: Prin- 
cipal’s liability under workmen’s 
compensation act to person em- 
ployed by agent to assist in an 
emergency. 797 
Termination of authority: Inter- 
vening war. 6387, 650, 


ALIENS. 
Effects of nationality of individual. 
985-987 
Person must have one and only one 
nationality. 987-988 


Naturalization of aliens: Cancella- 
tion of illegally procured certifi- 
cate of citizenship. 650 

Suggested reforms in naturaliza- 
tion laws: Increase in length of 
residence required. 988-989 

Suggested reforms in naturaliza- 
tion laws: power to withdraw 
naturalization. 990-991 

Suggested reforms in naturaliza- 
tion laws: Progressive admission 
to citizenship. 989-990 


ANIMALS. 


— to persons and chattels 
y animals: Basis of owner’s ¢ 


961, 965, 976 
APPRENTICESHIP. 
Restrictive covenants accompanying 
entry into apprenticeship. 
195-198 
ARREST. 
Arrest before requisition. 
ATTACHMENT. 
Grounds: Whether an action sos 


fraud and deceit is an action 
“arising on contract.” 797 


ATTORNEYS. 


Relation between attorney and 
client: Practice of law by a 
corporation. 886, 891 


650 


iv [Vo.. XXXI 
ie 
ay 
| 
| 
| 
| 
| 
at 
| 
| 


VoL. 


and in italicized type to ARTICLES. 


B 


8s. 
Bailee and : Right 
of bailee to recover full damages 
from surety of converter. 1028 


BANKRUPTCY. 

Preferences: Relation of rule against 
preferences to the equitable doc- 
trine of “equality is equity.” 

799-711 

Property passing to trustee: Choses 
in action: assignment of future 
book account. 489 


BANKS AND BANKING. 


National banks: Assessments. 651 
Validity of state tax upon shares of 


stock. 327-335, 339-372 
BILLS AND NOTES. 
Bills of Exchange Act: 


§ 36 (2). 1128, 1140 
Shocks: Negligence of drawer. 


779, 798 |. 


Doctrine of Price v. Neal: Payment 
of a forged bill by the drawee. 

304 

Indorsement: Instrument 


to a fictitious payee. 304 
Negotiable Law: 

16. 1116, 1140 
55. 1140 
59. 1140, 1148 
58. II40, 1147 
88. 
119 (1 III 

124. 782 


Overdue paper: Defenses, in general. 

1123-1125 

Effect of Negotiable Instruments 

Law on overdue paper. 1140-1141 
Effect of payment after maturity. 

III3-1114 


CARRIERS. 
. Baggage: Liability for loss of hand- 
baggage. 798 
tion and overcharge: 
Lawful discrimination 
shippers 029 
Duty to transport and deliver: 
Persons to whom carrier owes 


duty. 306 
Federal regulation: Right to coun- 


TABLE OF CONTENTS 


References in heavy faced type are to Nores and Boox Revizws in plain type to RECENT Caszs; 


Vv 


Equities of other parties as defenses: 
rule of Prouty »v. Roberts. 
1141-1142 
Overdue paper in the civil law. 
1145 
Payment and discharge: wrongful 
holder paid before maturity. ~ 


III3-I114 
Provision in Bills of Exchange Act 
[$ 36 (2)). 1140 


Theories as to overdue paper. 
1104-1108, 1119-1146 
t and discharge: Payment 
of wrongful holder of overdue paper 
before or after maturity. 
III3-1114 
meg for value without no- 
: Theories of his rights. 
IIOQ-II1Q, 1144-1146 


Statutes: Bills of Exchange Act: 
overdue instruments. 1128, 1140 
Negotiable Instruments Law: effect 
on overdue paper. 1140-114! 


‘Suggested amendments as to over- 
ue paper. 1148 
BONDS. 

Accounting to life tenant and tre- 
mainderman for bonds held in 
trust. 447-469 

BREACH OF MARRIAGE cON- 
TRACT. 

Action for causing breach of contract 

to marry. : goo 


BURDEN OF PROOF. 

Duty of going forward with evi- 
dence in particular cases: 
Res ipsa loquitur: in general. 


C 


terclaim in an action for charges. 
395 


960 


Liens: Effect of abandonment of 


voyage. 305 
When freight is payable in advance. 
305 


Passengers: who are passengers 
Position of one having paid fare: 
temporarily off the conveyance. 


306 

Personal injuries to passengers: 
Duty of care when passenger is 
temporarily off the conveyance. 


306 


| 


vi HARVARD LAW REVIEW 


[VoL. XXXI 


References in heavy-faced type are to NoTEes and Boox Reviews; in plain type to RECENT CASES; 


and in italicized type to ARTICLES. 


CERTIORARI. 
Review of administrative proceed- 
ings on certiorari. 890 


CHARITIES AND TRUSTS 
CHARITABLE USES. 
Rights and liabilities of charitable 
organizations: Liability of chari- 
table corporation for tort. 479 
What constitutes charities: Trust 
for atheistic purposes. 289 
CHOSES IN ACTION. 
Manner and effect of assignment: 


Assignee has an equitable right. | 
822-8 33 | 


Contract running with a business. ms 
3 
Rights and liabilities of assignee: 


Contract running with a business. 


1163 

Nature of rights: legal or equitable. 

822-8 33 

CIVIL LAW. 

Citizenship of civil law commercial 
societies. 96-1010} 

Evolution of law of Rome. 665 

Gifts inter vivos. . 1053-1056 


Influence of civil law on common law. 


1049-1058 
Overdue negotiable instruments. 


1145 

Ownership of tree taking root in 

neighbor’s land. 1049-1051 
CODES. 


Provisions of the Spanish Civil Code. 


1089-1103 
COLOR OF TITLE. 
What divests color of title. 651 


COMMON LAW. 
Alternation of periods of strict law 
periods of moralization. 
954-979 
Elements common to the civil and 
common law. 
Monopolizing at common law. 
246-270 
Nationality of commercial associa- 
tions: differences in the common 
law and the civil law. 998-1oor 
Systematic development we the com- 
mon law. -1063 
Sherman Anti-Trust Law: Law of 
China as to monopoly. 
265-266 
Monopoly: meaning of the term in 
the act — Section two. 246-270 
Statutes: Proceedings in forma pau- 
peris. 485, 489 
CONFLICT OF LAWS. 
Capacity: Enforcement of foreign 


FOR} 


contracts against the public 
policy of the forum. 799 
Doctrine of renvoi: Alternative 
courses in decreeing the dis- 
tribution of the movables in the 
forum of a citizen of the forum 
domiciled in a foreign country. 
528-537 
Analysis of cases in which the 
renvoi has been considered: 
American cases. 505-571 
Analysis of cases in which the 
renvoi has been considered: Eng- 


lish cases. 537-505 
Application of the doctrine of 
renvoi 5206-527 
Désistement theory: in general. 
529-530 
Désistement theory: practical ob- 
jections. 
Désistement theory: theoretical ob- 
jections. 530-532 


Extent, if at all, to which the ren- 
voi has found its ‘way into the 
English and American cases. 

537-571 

Meaning of the doctrine of renvoi. 

524-525 

Reference to the foreign law by the 
conflict-of-laws rule of the forum 
as one directly applicable to the 
appropriate rule of the internal 
foreign law. 537 

Reference to the foreign law by the 
conflict-of-laws rule of the forum 
as reference back to conflict-of- 
laws rule of the forum. 

528-529 

Reference to the foreign Jaw by the 
conflict-of-laws rule of the forum 
as reference back to internal law 
of the forum: objections. 

533-536 

“Remission ” and “transmission ” 
under the doctrine of renvoi. 

525 

Theory of the renvoi in relation to 
Anglo-American principles of the 
conflict of laws. 524-537 

Effect and performance of con- 
tracts: Overdue negotiable in- 
struments. 1142-1144 

Extent of governmental power: 
Restraining and enforcing extra- 
territorial acts. 646, 652 

In general: Additional advantages 
due to the World War. 

1073-1074 


| 


VoL. XXX]J] 


TABLE OF CONTENTS 


type are to Notes and Boox ReEvtews; in plain type to RECENT CASES ; 


and in italicized type to ARTICLEs. 


Advantage of French rule that personal 
law shall be based on nationality. 
1072 

Insolvency and bankruptcy: Dis- 
charge in insolvency: its effect 

on non-residents. 913-915 


Intestate succession: Alternative 
courses in decreeing the distribu- 
tion of the movables in the forum 
of a citizen of the forum domiciled 
in a foreign country. 528-537 

Désistement theory: in general. 

529-530 
Désistement theory: practical ob- 
jections. 532-533 
Désistement theory: theoretical ob- 
jections. 530-5 32 
Doctrine of renvoi in its applica- 
tion to the distribution of mova- 
bles in an Anglo-American juris- 
diction. 23-537 
Meaning of the doctrine of renvoi 
in its application to the distri- 
bution of movables. 524-525 
Reference to the foreign law by the 
conflict-of-laws rule of the forum. 
528-529 
Reference to the foreign law by the 
conflict-of-laws rule of the forum 
as one directly applicable to the 
appropriate rule of the internal 
foreign law. 537 


Reference to the foreign law by the 
conflict-of-laws rule of the forum 
to internal law of the forum. 


53. 
Taxation on foreign personalty. 
920-922 
Theory of the renvoi in relation to 
Anglo-American principles of the 


conflict of laws. 


Jurisdiction for divorce: 
of married woman. 4 
Extraterritorial effect of divorce. 


489 
Jurisdiction of courts: jurisdic- 
tion quasi in rem: Garnish- 
ment: in general. Go9-918 

* Garnishment: tangible chattels. 
909-910 
General discussion. 905-908 
timacy and adoption: Rec- 
ognition of issue of polygamous 
marriage. 892 
Obligations ex delicto: creation and 
enforcement: Foreign statute 
giving personal representative 
right to sue for death by wrong- 
ful act. 1161, 1164 


524-537 
Domicile 


‘Obligations ex delicto: 
and enforcement: Statute giv- 
ing personal representative right 
to sue for death by wrongful act. 

1161, 1164 

Proposed reforms: Desirability of 
agreements to submit disputes 
to specified courts. 1082-108 3 

Impracticability of international 
tribunal to administer private 
law. 1080-1081 

Need of international conventions 
on questions of 

—— Rights of foreigners. 1078 
—— Nationality. “1079 

Need of uniform legislation. 
1084-1085 

Undesirability of general inter- 
national conventions to 
conflict of laws. 

Rights and obligations of prs 
corporations: Limitations on 
corporation containing ‘foreign 
element. 1007-1010 

Rights in property: Nationality of 
commercial houses determined by 
place of business. 991-996 

Situs of choses in action: Garnish- 
ment. 909-918 

Situs for purpose of granting ad- 
ministration: in general. 

908-909 

Situs for purposes of taxation. 

918-931 

Testamentary succession: Taxa- 

tion on foreign personalty. 


920-922 
COPYRIGHT. 
Sherman Anti-Trust Law — how far 
in conflict with monopoly. 


CONSIDERATION. 
Theories of consideration: As a 
plied to rescission. 314 
What constitutes consideration: 
Covenant not to compete made 
on entry into apprenticeship 
agreement. 195-198 
Pre-existing contract with promisee: 
performance of. 652 


CONSTITUTIONAL LAW. 
See States; Federal Courts. 
Construction of constitutions: 
Scope of home-rule amendment. 


653 

Construction, operation and en- 
forcement of constitutions: 
French constitutional law. 498 
Power of English court to declare 


vil 
| 
4 
4 
‘ 
€ 
i 
| 
q 
| 
4 
4 
q 


and in italicized type to ARTICLES. 
an act of Parliament unconsti- 


tutional. 296, 307 
State jurisdiction over federal lands. 
1164 


Powers of legislature — delegation 
of legislative power to board of 
health. 1165 

Due process of law: Compulsory 
statutes providing workmen’s 
compensation for injury abroad. 


628-636 

Finality of order of public service 
commission. 644, 653 
Limitation of police power. ° 490 
Prohibition of employment agen- 
cies. 490 
Right of legislature to alter charter 
of private corporation. 892 


Sherman Anti-Trust Law. 


Subjecting railroads to 
trol. 870-874 
Enforcement of judgments: Exe- 
cution against state. 227-245 
Execution of judgment where a 
state is defendant. 227-245 
Virginia v. West Virginia contro- 
versy. - 236-245 
Impairment of obligation of con- 
tracts:. Appointment of special 
tax collector. 491 
Change of remedy. 491 
Destruction between administra- 
tive and legislative action. . 879, 
893 
Municipal ordinances. 879, 893 
Right of legislature to alter charter 
of private corporation. 892 
Nature and development of con- 
stitutional government: Amer- 
ican legislative methods in period 
before 1825. 903 
English government in war time. 


French constitutional law. 498 
French government in war time. 


History of constitutional provisions 
for suits against states. 210-229 
Virginia v. West Virginia 
Personal rights: civil, political an 


religious: Conscripticn act of 
1917. 694-696 
Effect of war time legislation in 
1917. 692-701 


Espionage act of 1917. 696-6098 


Right to equal protection of the 
laws: denied by unequal taxation. 


397 


Vili HARVARD LAW REVIEW 


[Vot. XXXI 


Right to vote: impaired by regula- 
tions for marking ballots. 309 
Suggested reforms in naturaliza- 
tion laws. 988-991 


Powers of judiciary: [Enforcement 


of judgment against a state. 


227-245 

Jurisdiction where a state is the 

defendant. 210-227 

Suits against states in federal 

courts. 210-227 
Virginia v. West Virginia Case. 

230-245 


Powers of legislature: delegation 
of powers: Board of Health. 


1165 
Sherman Anti-Trust Law. 


437- 
Powers of legislature: 
powers: Authorization 
banks to act as executor. 308 


Powers of legislature: taxation: 
Examination of Marshall’s dic- 
tum that the power to tax is the 
power to destroy. 321-325 
Massachusetts and California stat- 
utes taxing privileges of cor- 
porations engaged in interstate 
commerce. 932-053 
State as defendant: Execution of 
judgment: in general. 227-228 
Execution of judgment: writ of 
mandamus: 228-236 
Jurisdiction over suits against 
states as set forth by the con- 
stitutional convention. 210-216 
Procedure leading up to judgment. 


227 
Suits between states: boundary dis- 
putes. 220-222 
Suits between states: in general. 
219-220 
Suits between states: other dis- 
putes. 223-224 
Suits by a state’s own citizens. 
218-219 
Suits by citizens of other states. 
217-218 


Suit by foreign state or 
against a state. 225-227 
Suits by the United States against 
a state. 224-225 
Views of the state conventions as 
to the right to sue a state with- 
out its consent. 216-217 
Virginia v. West Virginia. 
230-245 
Trial by jury: Constitutional right 
of trial by jury as an obstacle to 
procedural reforms. 690 


: 
ie 
‘ 
| 
499 
| 


XXX]] 


TABLE OF CONTENTS. 


ix 


References in heavy-faced type are to Notes and Book Reviews ; in plain type to Recent Casgs : 


and in italicized type to ARTICLES. 


Control of jury by court. 678-691 
Elements: Impartiality. 674-675 
Elements: In general. 672-675 
Elements: Number of jurors. 672 
Elements: unanimity. 673-674 
Meaning of right of trial by jury. 
671-672 
Methods of controlling jury: attaint 
and motion for a new trial. 
681-683 
Methods of controlling jury: com- 
pulsory non-suit. 687 
Method of controlling the jury: de- 
murrer to evidence. 683-684 
Method of controlling jury: direc- 
tion of verdict. 686-687 
Methods of controlling the jury: 
evidence on appeal. 689-690 
Methods of controlling the jury: 
instructions to the jury. 680-681 
Methods of controlling jury: mo- 
tion for judgment notwith- 
standing the verdict. 688-689 
Methods of controlling jury: mo- 
— to strike out sham plead- 
687-688 
Methods of controlling the jury: 
questions arising on the pleadings. 
678-680 
Methods of: controlling the jury: 
the special case and reserved 
point. 685-686 
Methods of controlling the jury: 
the special verdict. 684-685 
Province of jury. 675-678 
Right of trial by jury under state 
and federal constitution. 
670-671 
Vested rights: Statute giving court 
jurisdiction to extinguish equi- 
table servitudes. 876, 896 


CONTEMPT. 
Acts and conduct constituting 
contempt: Petition for recall of 
judge as contempt. 893 


CONTRACTS. 

See Specific Performance. 

See Rescission. 

See War. 

Anticipatory breach: 
contracts. 

Contracts: Capacity of parties, see 
Infants. 

Liability for causing breach of con- 
tract, see Torts. 

Remedies for breach of contract, 

see Breach of Marriage Contract. 

Defenses: impossibility: Inter- 


vening war. 640, 661 


Instalment 
314 


Defenses: in general: Waiver of 
defense. 499 
by 


Defenses: non-performance 


plaintiff: Instalment contracts. 
314 


Defenses: “Restraint of princes ” in 
charter parties. 799 
Discharge: Failure to deliver an 
instalment where delivery is to 
be in instalments. 314 


Particular classes of contracts: 
Options: devolution of rights of 
holder of specifically perform- 
able option. 981-283 


Remedies for breach of contract: 
Jurisdiction of chancery in fif- 
teenth century. 848-849 


CORPORATIONS. 


Citizenship and domicile of cor- 
poration: Limitations on cor- 
poration containing alien ele- 
ment. 1002-1010 

Nationality of corporation deter- 
mined by chief place of business. 
990--1010 

powers: Guaranty of 

bonds. 492 

Corporate powers and their ex- 
ercise: Practice of law. 

886, 891 


Directors and other officers: Limi- 
tations on corporation contain- 
ing alien element. |= 1002-1010 


Distinction between corporation 
and its members: Disregard- 
ing corporate fiction: disregard- 
ing corporate fiction to deter- 
mine nationality. 1006-I0ro0 

Disregarding the corporate fiction: 
disregarding the fiction to secure 
a just result. 894 

Jurisdiction: Suspicion of improper 
motive as ground for refusing 
relief. 492 

Nature of corporation: Personality 
of corporation: civil law theories 
of corporate personality. 

996-1010 
Personality of corporation: In 
general. 99I-I0I0 

Promoters: Liability on stock im- 
properly issued for services. 


894 

Stockholders: rights incident to 
membership: Unreasonable re- 
fusal of a director to consent to 
stock transfer. 654 


4 
4 
q 
i) 
H 
| | 
4 
| | 
qf 
i 
{ 
3 i 


x 


References in heavy-faced 
and in italicized to 
COURTS. 
Contract not to sue but to submit to 
tribunal of benefit society void 
as against public policy. 1166 
CRIMINAL LAW. 
Equity jurisdiction: Fifteenth-cen- 
tury chancery jurisdiction. 
857-858 


HARVARD LAW REVIEW 


[VoL. XXXI 


are to Notes and Book Reviews; in plain type to Recent CAsEs; 


Particular classes of crimes: 
Atheism at common law. 

289, 313 

Reforms: Criminal sociology. 316 


Statutory offenses: Interpretation 
of statute penalizing conspiracy 
to defraud. » 313 


D 


DAMAGES. 

Consequential damages: Mental 
anguish caused by breach 
contract. 

DANGEROUS PREMISES. 

Liability to licensees. General tale. 


of 
306 


Liability to trespassers: Condition 
of premises as wilful or wanton} 


conduct. 293, 313 
DEATH BY WRONGFUL ACT. 

Statutory liability in general: 
Liability for failure to perform a 
contract to heat premises. 800 

Suit under foreign statutes allow- 

ing recovery for wrongful death. 

1161, 1164 


DELINQUENCY. 
Psychological analysis of the causes 
of delinquency. 497 


DESCENT AND DISTRIBUTION. 
What constitutes advancement. 
1030 
Right of heirs to ‘exercise option. 
281-283 
Right of heir to specific performance 
of contract to build. 278-281 


DIVORCE. 
Grounds: Mistaken nationality. 


986 
DURESS. 
As to payment of taxes to avoid 


penalty, see Taxation. 


E 


ELECTION. 
Waiver in the doctrine of election. 


EMINENT DOMAIN. 
Nature of the right of eminent 
domain 


: General discussion. 


901 

Right to abandon proceedings after 
assessment of judgment. " 

800 


791, 
When property is taken: Federal 
regulation of railroads. 
870-874 
EQUITABLE GOVERNMENT. 
Effect of changed conditions upon 
equitable servitudes. 876, 896 
EQUITY. 
Criminal jurisdiction of fifteenth- 
century chancery. 857-858 
See Injunctions: Trade Marks and 
Trade Names. 
Administration of estates: fifteenth- 
century chancery jurisdiction. 
_ 854-855 
Jurisdiction: ‘‘Equality is equity ” 


as applicable to granting relief 
against insolvent defendants. 
711 
Equitable relief against insolvent 
defendants as question of ex- 
ercising jurisdiction. 720 
Equitable relief against threatened 
injury to property where de- 
fendant is insolvent. 711-712 
Equitable relief to one person 
against insolvent debtors which 
involves prejudice to others simi- 
larly situated. 704-711 
Insolvency as basis for right of 
set-off. 715-716 
Insolvency as basis for specific per- 
formance where the rights of 
third persons will be prejudiced. 
794-707 
Insolvency as basis for specific per- 
formance where the rights of 
third persons will not be injured. 


707-711, 719 
Insolvency as ground for specific 


| 
3 
: 
| 
| 
Mare 
| 
| 
tag 
| 
Big 
| 
| 


TABLE OF 


Vou. XXXII] 


CONTENTS xi 


References in heavy-faced type are to Notes and Boox Reviews; .in plain type to Recent Caszs ; 


and in italicized type to ARTICLEs. 


enforcement of mortgages on after- 
acquired goods. 716 
Insolvency as ground of jurisdic- 
tion to grant specific performance. 
702-720 
Insolvency as sole basis for specific 
performance in sales dependent 
upon concurrent conditions. 
716-718 
Insolvency of defendant as basis 
for equitable relief: the right of 
rescission. 
Insolvency of defendant as factor 
in granting specific performance 
of contract to give security. 
714-715 
Insolvency of defendant as ground 
for equity taking jurisdiction to 
grant specific performance. 
702-720 
Legal torts already committed: re- 
lief in equity'therefor. 971-974 
Ordering affirmative action outside 
the jurisdiction. 646, 652 
Protection of rights of ee 
5 
Relation of equitable relief against 
insolvent to bank- 
ruptcy and insolvency proceed- 
ings. 709-711 
Contract: attitude of fifteenth-cen- 
tury chancery. 848-849 
Some aspects of fifteenth-century 
chancery. 834-859 
Nature and scope of remedy: Ap- 
lication of doctrine of unclean 
ands. 889, 900 
Procedure: Meaning of “parties in- 
terested.” 654 
and witchcraft: Fifteenth- 
century chancery jurisdiction. 
853-854 
Suretyship: Fifteenth-century chan- 
cery jurisdiction. 851-853 


Uses: Fifteenth-century chancery 
jurisdiction. 849-851 
ESTOPPEL. 


Estoppel in pais: What acts will 
-estop: representation of law. 


713-714 


655 


FAMOUS CASES. 
Derry v. Peek. 
Fletcher v. Rylands. 
Young »v. Grote. 

FEDERAL COURTS. 

Jurisdiction and powers in gen- 


784 


In general: Estoppel by voluntary 
transfer of overdue negotiable 
instruments. 1129-11 34 

Waiver in the doctrine of estoppel. 


Documents: Parol evidence of col- 
lateral agreements. 655 


General principles and rules of 
exclusion: Admissibility of tele- 
phone conversations. 794, 800 

Proof of foreign law: Question for 

_ the court. 896 

Res gestae: Contemporaneousness 

of the declaration and the act. 
801 

Similar facts and occurrences: 
Possession of goods other than 
those stolen. 656 


EXECUTORS AND ADMINISTRA- 
TORS. 
Administration: Chancery jurisdic- 
tion in fifteenth century. 
Situs of choses in action for pur- 
pose of granting administration. 
908-909 
by and against: Suit 
under foreign statute giving per- 
sonal representative the right 
to recover for death by wrongful 
act. 1161, 1164 


Effect on specific performance. 
275-278 


EXTRADITION. 


Interstate rendition under the 
United States Constitution: 
Fugitive from justice: prisoner 
brought from requisitioning state 
by extradition proceedings. 

493 

Arrest before requisition. 650 
Fugitives: prisoner brought from 
requisitioning state by extradi- 

. tion proceedings. 656 


eral: Enjoining state officer 
from illegal action. 307 
Federal appellate jurisdiction and 
procedure. 902 
Power to decide case on state ques- 
tions. 307 


xi 


HARVARD LAW REVIEW 


(VoL. XXXT 


heavy-faced type are to Notes and Book REVIEws ; in plain type to Recent Cases ; 


References in 
and in italicized type to ARTICLES. 


Execution on judgment where state 

is defendant. 227-245 

Suits against states. 210-227 

Virginia v. West Virginia Case. 

236-245 

Powers of federal judges: Pro- 

posed legislation affecting power 

to charge and changing order of 
procedure at trial. 101 


FIRES. 
Liability for escape or spread of 
fire: Ancient rule of absolute 
liability. 961-962, 969-970 


FOREIGN CORPORATIONS. 


Constitutionality of state tax on 


local business of foreign corpora- 
tions engaged in interstate com- 
merce. 581-618, 721-778, 


932-953 

FORFEITURE. 
Equity: Suit to quiet title for breach 
of condition subsequent. 801 


FRANCHISES. 
Right to enjoin competitor illegally 
doing business without a a 
02 
Taxation by state of franchises of 
domestic corporations engaged 
in interstate business. 610 


FRAUD. 
As defense for surety, see Suretyship. 


G 


GARNISHMENT. 
Jurisdiction over debts for purposes 
of garnishment. 


GERMAN LAW. 
Delbriich law, allowing double nation- 
ality. 988 


31: 909-918 


GIFTS. 
Gifts inter vivos: Civil law. 
1053-1054 
Delivery: whether essential. 
1055-1056 
Gifts causa mortis: : Distinguished 
from gifts inter vivos. 1055-1056 


H 


HISTORY OF LAW. 


Constitutional law: American con- 
stitutionalism and the theories of 
M. Duguit. 191 


Contracts: Fifteenth-century chan- 
cery jurisdiction. 848-849 
Criminal law: Fifteenth-century 
chancery jurisdiction crimes. 


857-858 

Equity: Equity and individual fault. 
967-974 

Inadequacy of remedy at law in 
fifteenth century. 855-857 


Some aspects of fifteenth-century 
chancery. 834-859 


‘International law: Effect of war on 
private international law. 

980-985 
Jury: Elements of the right of trial 
by jury. 672-675 
“a of ‘the right of trial by 
671 

Methods of control by courts. 
680-690 


Province of jury. 675-678 


Miscellaneous: 
of the state. 
Personality and sovereignty of the 
state. 191 
Fifteenth-century chancery juris- 
diction over sorcery and witch- 
craft. 853-854 
Fifteenth-century chancery juris- 
diction over suretyship. © 
851-853 
German and French doctrines of the 
state. 1-185 
M. Duguit’s denial of the person- 
ality and the sovereignty of the 
state. 189 
ure and courts: Notice 
pleading. 01-522 
Right of trial by jury and proce- 
dural reforms. 669-691 
Property: Fifteenth-century chan- 
cery jurisdiction over uses. 
849-851 
‘Fifteenth-century juris- 
diction over administration of 
estates. 854-855 
Roman law: Influence of Roman 
law in the modern world. 664 


Evolution of theo 
187 


oe 
- 
pat 
! 
| 
A 
\ 


VoL. XXX]] TABLE OF 


CONTENTS 


References in heavy-faced type are to Notes and Book Reviews; in plain type to RECENT CasEs ; 


and in italicized type to ARTICLES. 


Torts: Historical development of 

law of torts. 954-979 

History of liability for damage done 

by fire. 961, 967-970 

Liability for damage done y 

animals. 961, 965 
HOMICIDE. 

Nature of crime: Necessity of a 

9 


HUSBAND AND WIFE. 

Rights of husband against wife 
and in her property: Law of 
community property under 
ish civil code. 096 

Liability of community personalty 
for tort of husband. 309 


I 


ILLEGAL CONTRACTS. 

Contracts against public policy: 
Contract not to sue but to sub- 
mit to tribunal of benefit society. 

1166 
Incidental restraint of marriage. 
1030 

Contracts collaterally related te 

something illegal or immoral: 


Contract to let for irreligious 


purpose. 

Effect of illegality: Agreement to 
re-exchange negotiable instru- 
ments to evade banking laws. 


310 
INFANTS. 

Actions for injuries to infant: 
Effect of contract made with 
reference to Workman’s Com- 
pensation Act. 897 

Contracts and conveyances: 
Avoidance of contract during 
minority. 897 

INJUNCTIONS. 

Acts restrained: Boycotting com- 

binations. 493 
Boycotts on materials. 482, 404 
Causing third person to break con- 

tract with plaintiff. 1017 
Competition of one illegally doing 

business without a license. 802 
Infringement on name of vaude- 

ville act. 889, 900 
Use of name of vaudeville act. 


’ 
Publication of personal letters. 

1030 
Soliciting breach of contract. 


648, 657 

INNKEEPERS. 
Duties to travelers and guests: 
Liability to boarder for goods 
stolen. 1166 
Who are innkeepers: Effect of 
keeping boarders and transient 
guests. 1166 


INSANE PERSON. 
Guardianship and protection: 
Right of guardian of insane widow 
to dissent from will. 802 


INSOLVENCY. 
Effect on specific performance. 
Specific Performance. 


INSURANCE. 

Insurance agents: Waiver of con- 
ditions by broker acting for 
insured. 897 

Liability insurance: Right of in- 
surer to control litigation. 657 

Rights of beneficiary: Strict com- 
pliance with conditions of re- 
preg right to change benefi- 

657 
Whether divorce acts as revocation. 


657 
INTERNATIONAL LAW. 

Change of sovereignty: Effect of 
recognition of foreign govern- 
ment on validity of acts, of that 
government in this country. 

1167 

Construction, operation and en- 
forcement of constitutions: 
State jurisdiction over federal 
lands 1164 

In general: Effect of war on privaie 
international law. 980-985 

International law and practice. 


See 


Nationality or domicile as test of 
_ person’ s international status. 
1074-1075 
The question of the Bosphorus and 
Dardanelles. 317 
Legations and diplomatic agents: 
Immunity of diplomatic agents 
from suits: extent of waiver. 
802 
Nature and extent of sovereignty: 
Metaphysical conception of the 
states. 10-26 


xiv 


HARVARD LAW REVIEW 


(VoL. XXXTI 


in heavy-faced type are to Nores and Book Reviews; in plain type to RECENT CASES; 


References 
and in italicized type to ARTICLES. 
Constant. 
Esmein. 
Gerber. 
Hegel. 
Jellinek. 
Jhering. 
Kant. 40-54 
Rousseau. 27-39 
Problem of limitations upon the 
state. -9 
Realistic conceptions of the state. 
145-148, 162 


105-113 
t14-118 
IIQ-122 
79-103 
23, 131-140 
126-130 


Benoist. 
Duguit. 177-181 
Royer-Collard. 165-170 
Seydel. 148-161 


. Sovereignty: general discussion. 186 


Rights of foreigners: Kind of limi- 
tations to be imposed. 

1068-1072 

Need of limiting rights of foreigners 

in future. 


Treaties: International conventions 
and third states. 663 
Undesirability’ of general inter- 
national treaties to diminish the 
conflict of laws. 1075-1078 


INTERSTATE COMMERCE. 


Control by Congress: Authorizing 
federal control of railroads. 
860-862, 870-874 


175-176). 


1064-1066 | 


Control by states: General discus- 
sion of powers of states to affect 
interstate commerce by exercise 
of the taxing power. 

572-618, 721-778 

Prohibition of condensed milk made 

of skimmed milk. 1031 

Taxation discriminating against 

sales originating in other states. 

573-574 

Taxation: foreign owned cars en- 
gaged in interstate commerce. 


goo 
Taxation: gross receipts of inter- 
state carriers. 576-580 
Taxation: local business of foreign 
and domestic corporations en- 
gaged in interstate commerce. 
581-618, 721-778 
Taxation: recent Supreme Court de- 
cisions on California and Massa- 
chusetts statutes. 932-953 
Interstate commerce commission: 
Order of commission inoperative 
through uncertainty. 31: 1031 
Powers of the commission: as af- 
fected by federal control of rail- 
roads. 86 3-867 
INTOXICATING LIQUORS. 
Legislation: Constitutionality: stat- 
ute prohibiting possession for 
personal use. 658 
Validity of state legislation. 


J 


JUDGES. 
Disqualification: participation of dis- 
qualified judge. 1167 
Petition for recall of judge as con- 
tempt. 893 


JURISPRUDENCE. 

An interpretation of the principles of 
public law. 813-821 
Cycles of jurisprudence. 379-406 
German doctrines of public law and 
the metaphysical conception of 
the state. 119-144 
Importance of popular jurisprudence. 
406-408 

Indirect teaching of jurisprudence. 
408-411 
Is law the expression of class selfish- 
ness? 1047-1063 
Law and the state, The. 1-185 
Logic in the law. 808-812 
Metaphysical individualistic doc- 


trines in France since the French 
revolution. 104-118 
Political and juridical doctrines of 
Kant and Hegel defined and 
contrasted. 40-103 
Realistic conceptions of the state in 
Germany and France. 145-185 
Rousseau and his political doctrines. 


27- 
Science of legal method. 807 


Law: Changes in jurisprudence con- 
ditioned by changes in law. 

375-377 

Complexity of law. 1060-1063 

Development of French on 


ism. 
Effect of social environment on 


law. 1058 
Law is a practical matter: Elimi- 
nation of personality and inse- 
curity. 1059-1060 
Law is a practical matter: elimina- 
tion of waste. 1058-1059 


4 
| 
2 
Bal 
. 
| 
| 
| 
H 
: 
\ 


Vor. XXX]] 


erences i -faced 
and in type to ARTICLES. 
Law is a practical matter: persist- 

ence of leak traditions. 
1058-1059 
Logic in legal thinking. 12 
How law changes: the cycle theory. 
377-379 
Nature and definitions of law. 316 
Processes of working out legal rules. 
1057-1058 
Psychological basis of law. 663 
Sources of law: in general. 


813-821 
Sources of law; morals and relation 
to law 1060 


Sources of law: philosophy. 1057 


Systematic development of law. 
1047-1063 

Types exhibited in mature law. 
1061 


LAW. 
Nature of. See Jurisprudence. 
An interpretation of the principles of 
ublic law. 813-821 
Fundamental law in England. 
296, 307 
How law changes: the cycle theory. 
377-379 
Logic in legal thinking. 808-812 
What constitutes the practice of law. 
886, 891, 892 
LEGACIES AND DEVISES. 


Title and rights of devisees and 
egatees: Right of devisee of 
holder of specifically performable 
option. 281-283 

Right of devisee to specific per- 
formance of contract to build. 


275-278 
LEGACIES. 


Ademption: Whether adeemed by 
subsequent covenant to pay an 
equal amount. 6590 


Lapsed bequests and devises: Effect 


of republication of will. gor 
LEGAL BIOGRAPHY. 
Duguit, M., note on. 186 


MANDAMUS. 


Persons subject to mandamus: 


TABLE OF CONTENTS 


L 


M 


XV 


are to. Notes and Book Reviews; in plain type to Recent Caszs ; 


Views adverse to logical analysis 
and systematic development of 
law. 1047-1049 

Metaphysical individualistic doc- 
trines: Declaration of rights of 
1789. 10-26 


Schools of jurisprudence: Analy- 


tical schools. 390-400 
Comparative: Apologetic schools. 

400-404 
Constructive schools. 380-383 
Exegetical schools. 404-405 
General discussion. 373-412 
Historical schools. 383-387 
Philosophical schools. 387-396 


Quarrels of the schools, The. 


37 3-375 
Theory of the state. 819-821 


Intellectual affiliations of M. eo 


Hauriou, M., note on. 875 

Marshall, John. 496 
LEGISLATION. 

American legislative methods in 

period before 1825. 
Conscription Act of 1917. 694-697 
Espionage Act of 1917. 696-698 
Legislative minimum wage, The. 

1013 

Trading with the Enemy Act of 1917. 

699-700 

War legislation in 1917. 694-700 
LEGITIMACY. 

Determined by law of domicile. 892 


LIBEL AND SLANDER. 
Privileged communications: Peti- 
tions to a public officer. 1032 


Liens on realty and personalty under 
Spanish Civil Code. 1098 
LIFE ESTATES. 
In chattels personal: personalty to 
follow limitations of realty. 660 
Trust funds: ———- of gains 
e 


and losses between life tenant 
and remainderman. 447-469 


: Traverse of return to 
alternative writ. 310 


State: in an action to compel pay-| MASTER AND SERVANT. 


ment of state debt. 228-245 


In general: Liability of a prior 


xvi 


HARVARD LAW REVIEW 


XXXT 


References in pom wet pee are to NorEs and Boox Reviews; in plain type to Recent Cases; 


and in italicized type to 


matter for injury occurring under 
his successor. 
Legislative minimum wage. 
1013, 1165 
Workmen’s compensation acts: 
Minor employed in violation of 
statute. 803 
Recovery under workmen’s com- 
pensation acts for injury aboard. 
619-636 
Optional statutes 620-628 
Compulsory statutes. 628-636 


MINERS AND MINERALS. 


Effect of partition of lands subject to 
oil and gas lease. 882, 898 


Nature of right of landowner in un- 
derlying oil and gas. 882, 898 
MONOPOLIES. 
See Restraint of Trade. 


MUNICIPAL CORPORATIONS. 

Governmental powers and func- 
tions: Ordinances aimed at de- 
termination of rights under a | 
franchise. 879, 893 
Race segregation ordinance in- 
valid. 475 

Nature, creation and o 
tion: Home-rule charters. 
Territorial limits and 
sions: 


653 
subdivi- 


Improper use of quo 


warranto. 1033 


N 


NEGLIGENT MISREPRESENTATION. 


Particular cases: Careless spaces on negotiable instruments. 


781 


P 


PAROL EVIDENCE RULE. 
Construction of documents: Col- 
lateral agreement concerning a 
negotiable instrument. 655 
Duty of care: Electric wires: on 
premises as wilful and wanton 
injury to trespasser. 293, 313 
History of standardization. 
wf 954-979 
Trespassers: negligence treated as 
wilful and wanton injury to. 


293, 313 

PARTNERSHIP. 
Nature of partnership: Civil law 
commercial societies: nationality. 


996-1010 

Partnership property: Nationality 
of commercial house determined 

by place of business. 91-996 
Retirement and admission of 
partners: Effect of retirement 

on nationality. 1004-1010 

PATENTS. 


Extent of use of patent: Restric- 
tion that user buy unpatented 
supplies only from patentee in- 
valid. 298, 311 

Sherman Anti-Trust Act: how far 
in conflict with patentees’ mo- 


nopoly. 439-443 
Nature and requisites for patent: 
Effect of secret use on right to 
patent. 1033 


Extent of rights conferred by 
patent. 298, 311 
PAYMENT. 


Payment on a running account part 


of which is secured. git 
PERSON. 
See Apprenticeship. 
PLEADING. 
Common-law pleading: needless tech- 
nicality. 505-512 
Reversals on questions of olan’ 
506-512 


Notice pleading. 501-522 
Statutory provision for joinder of de- 


fendant in alternative. 1034 
POLICE POWER. 
Interest of public health: Pro- 


hibition of condensed milk made 
of skimmed milk. 1031 
Nature and extent: State police 
power: prohibiting possession of 
intoxicating liquor for personal 
use. 658 
Regulation of trade, protesions 
and business: License required 


of cement contractors. 31: 1035 
POWER OF ATTORNEY. 
Effect of intervening war. 687, 650 


PREFERENCE. 
Under Spanish Civil Code: Mean- 
ing and extent. 1100 


: 
| 
| 
: 
| 
: 
i 
4 
an 
4 
4 | 
a 
| 
4 
: 
: 


Vor. 


and in italicized type to ARTICLEs. 


Relation of rule against preferences to 


“equality is equity. 709-711 
PRESCRIPTION. 
Acquisitive under 
ish Civil Code 
PRESUMPTION. 


Nature and scope: Whether pre- 
sumptions are rules of substan- 
tive law. 961 


PROFITS A PRENDRE. 


The right created by an oil and gas 
lease a profit 4 prendre. 882, 898 


PROXIMATE CAUSE. 


Efficient cause of injury: Causal con- 
nection not broken by failure to 
act. 1156 


QUASI CONTRACTS. 
Money paid under duress as com- 
pulsion of law: Money paid as 
taxes under protest to avoid a 


penalty. 898 


RAILROADS. 
Federal control of railroads: Com- 
nsation. 870-874 
Effect on rate regulation. 863-866 
In general. 860-874 
Regulatory statutes. 866-867 
Taxation. 867-870 


Liability for fires: Absolute liability 
imposed by statute. 961-962 


Regulation of rates: Federal con- RES 


trol: effect as to regulation of 
rates. 86 3-866 
RELEASE. 


Requisites and validity: Waiver in 
the law of release. 499 
RELIGION. 

See Constitutional Iaw: Schools and 
School Districts; Trusts; Volun- 
tary Associations; Witnesses. 

RESCISSION. 
Rescission for fraud or 


References in heavy-faced type are to Nores and Book REVIEWS; in plain type to RECENT CASES; 


» 1168 


Q 


QUIETING 


R 


mistake: 
Property worth less than half of 


TABLE OF CONTENTS Li 


PUBLIC LANDS. 
Boné fide purchaser from one obtain- 
ing allotment certificate by fraud. 


190. 
PUBLIC OFFICERS. ¥ 
Liability = Liability for private 


mone 494 
Nature 0: ‘public office: Beginning 
of term. 804 


PUBLIC SERVICE COMPANIES. 
not serving: Failure of 
1025, 1035 
Regulgtion of public service com- 
panies: power of state to alter 
rates fixed by municipal franchise. 
1168 
Reasonable rates after termination 
of franchise. 1036 
Rights and duties: Discrimination 
in service: primary and second- 
ary consumers. 1026 


TITLE. 
Suit to quiet title for the breach of 


condition subsequent. 801 
ARRANTO.. 
Determination of territorial limits. 
1033 


the price is ground for rescis- 
sion under Spanish Civil Code. 


1096 
Rescission upon other 
breach, repudiation, or in- 
ability to perform: Insolvency 
as grounds for rescission. 
713-714 
Instalment contracts. 314 
F TRADE. 
Contracts not to engage in certain 
business: Covenants not to 
bay on a business given by one 
e business to another in the 
business or intending to enter it. 
207-209 
Mere contract to refrain from doing 
business or from entering or car- 
rying on an occupation. 
193-194 
Restrictive covenants: accompany- 
ing the promisor’s entry into an 
apprenticeship arrangement. 


195-197 


References in heavy-faced type are to Notes and 
and in italicized type to ARTICLEs. 

Restrictive covenants: accompany- 
ing the sale of a business to an 
existing competitor where the 
restriction would be valid if the 
sale were not to a competitor. 

205-206 

Monopoly: Engrossing, forestalling, 
and regrating at common law. 

246-270 

Importance of fact of whether or 
not restriction is broader than 
the business sold. 197-205 

Meaning of term at common law. 

246-270 

Provisions of the common law to 
protect freedom of trade against 
engrossing, forestalling, and re- 
grating. 251-257 

Restrictive agreement accompany- 
ing entry into apprenticeship 
agreement. 195-197 

Sherman Anti-Trust Act: Board 
of Trade rule limiting hours of 
trade not a restraint of trade. 


HARVARD LAW REVIEW 


XXXI 


Book Reviews; in plain type to RECENT CASES; 


Restrictive covenants accompany- 
ing sale of business to a com- 
petitor. 205-206 

Restrictive covenants accompany- 
ing sale of business, which sale, 
however, is not to a competitor. 

197-205 

Review of decisions of United States 
Supreme Court. 41 

Review of dicta of United States 
Supreme Court. 430-435 

Right of individual to injunction 


for violation. 312 
Standard Oil Case. 421-425, 
432-435 


Whether combustion may be illegal 
solely on account of size. 


422-425 
Who may invoke the application of 
the act. 443-446 


RESTRICTIONS AND RESTRIC- 
TIVE AGREEMENTS AS TO 

USE OF PROPERTY. 
Equitable servitudes: Contract run- 


oe 1154, 1169 ning with a business. 1163 
Combinations. 417-425 Effect of changed conditions upon 
Competitive methods. 425~430 equitable servitudes. 876, 896 
Constitutionality. 435-439 Personalty: restriction as to use 
Construction. $12~415 of patented article. 298, 311 
Covenant not to carry on a busi- ROMAN LAW 

ness given by one in a business Infl f R l : h 
to another in the business or yore 
of Roman law on Engh 
fine. 430-443 mon law. 1049-105 


Restrictive covenants accompany- 
ing combination of several busi- 


ness units. 207 
SEAMEN. 
Seamen’s Act of 1915: requirement 
of good faith. 1169 
SET-OFF. 
Insolvency as basis for right of set-off. 
715-716 


SHERMAN ANTI-TRUST LAW. 
See Constitutional Law, Interstate Com- 
merce, Restraint of Trade. 
Monopoly: meaning of the term as 
used in section two of the act. 
263- 270 
Section two: designed to incorpo- 
rate the provisions of the com- 
mon law. 247-251 


RULE AGAINST PERPETUITIES. 
Interests subject to rule: option to 
purchase stock. 660 


Section two: intention of congress 
to include the common-law of- 
fenses under it. 258-263 

Section two: interpreted in the 
light of the common law. 


263-270 
SPANISH LAW. 

Provisions of the Spanish Civil Code, 
affecting the fueros, limitation 
of actions, obligations, persons, 
preferences, prescriptions, pro- 
cedure and succession. 

1089-1103 

SPECIFIC PERFORMANCE. 
ative contracts: Building 
contracts. 278-281 


q 
a 
ia 
: 
tiple 
4 
if 
| 
. | 
; 


Vor. XXXII] 


TABLE OF CONTENTS xix 


References in heavy-faced type are to Notes and Boox Reviews; in plain type to RecEnT CASES; 


and in italicized type to ARTICLEs. 


Contract to maintain telegraph 
line on railroad right of. way 
assignable with transfer of the 
railroad. 1163 

Option. 281-283 

Who may enforce: heir or executor. 

278-283 

Defenses: Effect of defendants being 

execution-proof. 271-278 
Lack of mutuality of remedy. 

271-275 

General nature and scope of 

equitable relief: Contract run- 

ning with a business. 1163 

Devolution of option holder’s rights. 

281-283 

Effect of defendants being execu- 
tion-proof. 275-278 

Financial condition of a defendant 
vendor as a basis for specific per- 
formance. 275-278 

Insolvency. 275-278 

Insolvency as basis for specific 
performance where the ri ahte of 
third persons will be euehuticed. 

794-707 

Insolvency as basis for specific per- 
formance where the rights of 
third persons will not be injured. 

797-711, 719 

Insolvency as factor in granting 

specific performance of contract 


to give security. 714-715 
Insolvency as ground for right of 
set-off. 715-716 


Insolvency as ground for specific 
enforcement of mortgages on 
after-acquired goods. 716 

Insolvency as_ basis for 
specific performance in sales de- 
pendent upon concurrent con- 
ditions. 716-718 

Insolvency of defendant as basis 
for equitable relief: right of rescis- 
sion. 713-714 

Insolvency of defendant as basis 
for equitable relief: threatened 


injury to property. 711-712 
Mutuality of remedy: basis and 
scope of doctrine. 271-275 


Right of heir to get specific per- 
formance of contracts to build. 
278-281 
Legal consequences of right of 
specific performance: Con- 
tract of purchase as equitable 
ownership. 28 3-287 
May heir get specific performance 
of a contract to build. 278-281 
Risk of loss and the purchaser’s 
property right. 28 3-287 


Risk of loss in executing contracts. 
283-287 
Suit by seller for specific per- 
formance. 271-275 
Who may exercise option to have 
specific performance: heir or exec- 
utor. 281-283 
STATES. 
See Constitutional Law ; Federal Couris. 
Execution on judgment of federal 
court where state is defendant. 
227-245 
Jurisdiction of federal courts over 
suits in which a state is defendant. 
210-227 
State decisions as to federal. limita- 
tions on state existing power. 


State jurisdiction over federal 
1164 
Suit against state officer not neces- 
sarily one against the state. 
1036 
Supreme court decisions on California 
and Massachusetts statutes. 
932-953 
Virginia v. West Virginia case. 
236-245 
Part performance: Payment of pur- 
chase money. 312 
What acts are sufficient. _ 312 


STATUTE OF FRAUDS. 
Interest in lands.: Parol rescission 
of contract for sale of land. 


804 
Sales of — wares and mer- 
chan : Payment by checks. 


661 
STATUTES. 
Interpretation: Conscription Act of 
1917 construed. 694-696 
Construction of statute punishing 
conspiracy to defraud the United 
States. 302, 313 
Monopoly as used in Sherfan 
Anti-Trust Act: in view of mean- 
ing of monopoly at common law. 
246-270 
Problem of interpreting war legisla- 
tion in the United States. 

692-701 

Statutes unconstitutional in part. 


309 
SUCCESSION. 
Provisions of Spanish Civil ie 


Spanish Law. 
SURETYSHIP. 
Jurisdiction of chancery in fifteenth 
century. 851-853 


Surety’s absence, extinc- 


xX 


and in italicized type to ARTICLEs. 


HARVARD LAW REVIEW 


(Vor. XXXTI 


References in homer Aaend type are to Notes and Book Reviews; in plain type to Recent CASES; 


‘tion, or suspension of princi- 
pal obligation: Fraud on prin- 
cipal no defense to surety. 808 

Surety’s defenses: miscellaneous: 
mings of debt owed by creditor 

o principal debtor. 1037 

Pe defenses: surrender or 
loss of securities: By act of 


creditor and operation of law: 

grounds in petition for bank- 
ruptcy. 899 

Loss through act of creditor and 

operation of law. 

Surety’s right of 
Effect of fraud on principal. 

898 


TAXATION. 

See also Quasi Contracts. 

_ Collection and enforcement: Re- 
covery in quasi contract for 
tax paid under protest to avoid 

‘, penalty. 898 


. General limitations on the taxing | TITLE, 


power: Constitutional restric- 
tions: interference with federal 
instrumentalities. 327-372 
Indirect encroachment on federal 
authority by the taxing power of 
the states. 321-372, 572-619 
721-778, 932-953 
Power of taxation, state and federal, 
in the United States. 

' State tax on exports. 
Taxes on privileges. 331-339 
Taxes. on property. 339-344 
forms of taxation: In- 
come tax: stock dividends as in- 


805 


come. 87, 805 
Inheritance tax: constitutionality 
of state statutes. 335-339 
‘Inheritance tax: general discus- 
sion. 919-926 


) Property . subject to taxation: 
Alimony not subject to income 
tax. 494 


‘Foreign owned cars engaged in in-. 


terstate commerce. goo 
Railroads subject to federal con- 
trol. 867-870 

- Where property may be taxed: 
Choses in action: bank deposits 
at domicile of owner. 786, 806 
Choses in action: general discus- 


sion. 922-931 
Choses in action: place of taxation 
of privileges. 926-928 
Choses in action: place of taxation 
of specialties. 928-9 30 
Choses in action: place of taxation 
of succession. 922-926 

Choses in action: situs in general. 
918-931 


taxation at cred- 
922-925 


Choses in action: 
itor’s domicile. 


Choses in action: taxation at deb- 
tor’s domicile. 925-926 

Succession tax on foreign per- 
sonalty. 920-922 

Tangible personal property. 


918-919 
OWNERSHIP AND PO 
SESSION. 
Chattels: Liability of community 
personalty for tort of presse" 


Possession: Possession of 
as a source of title under Spanis 
Civil Code. 1 

TORTS. 

Criminal act: Tort liability for vio- 
lation of criminal law. 806 

Interference with business or oc- 
cupation: effect of strike-exemp- 
tion clause an action for causing 
third party to break contract 
with plaintiff. 1020 

Injunction against injury to con- 
tract right by third party. 

17, 1038. 

Wilful and negligent acts causing 

third person to break contract 

with plaintiff. 1021 

Liability to the other party to a 
sale or contract for negligence 
in connection therewith: Care- 

Nature of tort liability in general: 
Intent: its place in primitive tort 


law 
Liability under Spanish civ Gade, 


Liability without intent or negli- 
gence: escape or spread of fire. 
961-962, 969-970 
Liability without intent or negli- 
gence: in general. 954-979 
Liability without intent or negli- 
gence: statutory liability. 
960-962, 970-979 
Moral culpability as necessary to 
tort liability. 954-979 


‘ 
= 
‘ 
| 
. 


Vor. XXX]] 


and in italicized type to ARTICLES. 


Twentieth-century concept of a tort. 


974-975 

Wilful injury to trespasser. 
293, 313 
Unusual cases of tort liability: 
Action for inducing breach of 


contract to marry. goo 

Fletcher v. Rylands. 960 

TRADE MARKS AND TRADE 
NAMES. 


Protection apart from statute: 
Effect of fraudulent advertising 
by plaintiff on right to injunc- 
tion. 889, goo 

TRADE UNIONS. 

In general: Injunction against officers 
for inducing breach of employer’s 
contract not to join the union. 


648, 657 

TREES. 
Ownership of tree taking root in 
neighbor’s land: Common law. 


1049-1053 
Roman law. 1049-1051 


TRIAL. 
Province of court and jury: Prov- 
ince of jury. 675-678 
Control of jury by court. . 678-691 
Right of court to comment on evi- 
dence in charge. 101 
Statutes and Interpretation: Ap- 
plication of Sherman Anti-Trust 
Act to trade union: denying an 
injunction at suit of individual. 


312 
Taking case from jury: Compul- 


References in heavy-faced type are to Norges and Book Reviews; in plain sind to Recest Cogus; 


sory non-suit. 687 


USES. 


VOLUNTARY ASSOCIATIONS. 


WAIVER. 

Waiver distributed among the de- 
partments of election, estoppel, 
contract, release. 499 


U 


Jurisdiction of chancery in fifteenth century, 


V 


Unincorporated associations: nationality. 


WwW 


WAR. 


TABLE OF CONTENTS xxl 


Demurrer to evidence. 683-084 


Direction of verdict. 686-687 
Evidence on appeal. 689-690 
Motion for judgment notwithstand- 

ing the verdict. 688-689 


TROVER AND CONVERSION. 
Damages: Bailee’s suit against third 


person. 1028 

What constitutes conversion: 

General requisites. 662 
TRUSTS. 


Cestui’s interest in the res: Ap- 
portionment of income: the rule as 

to apportionment. 447-457 
Effect against creditors of vesting 

' of cestui’s rights on discharge in 


bankruptcy. 1038 
Interests of life tenant and re- 
mainderman. 457-469 


Life tenant’s right to income of 
bonds, premiums or discount. 


447-469 
Premiums and discounts in trust 
accounts. 447-459 
Right to subscribe for stock an 


accretion to capital. 1038 
Creation and validity: Bequest in 
trust “at absolute discretion of 


trustee.” 661 
Disclaimer by one of several 
cestuis. 1170 


Gratuitous declaration of trust with- 
out transmutation of possession. 


1057 
Oral agreement to hold land or the 
proceeds thereof in trust. 806 
Validity of trust for promotion of 
atheism. 313 


See Agency, Contracts. 

Contracts between citizens of bellig- 
erent countries: dissolution. 

640, 661 


| 
7 
849-851 
996-1010 


xxii 


and in i 


HARVARD LAW REVIEW 


(Vor. XXXI 


"References in heavy faced type are to Notts and Book REVI in plain type to Recent Cases; 


’ Federal control of railroads as a war 
‘power of the president. 
860-862, 870-874 
- Intervening war: effect on agency. 
637, 650 
Jellinek’s doctrine of war as an in- 
strument of human progress. 
101, 143 
Law in war time, 1917. 692-701 
Status of aliens: Enemies in courts 
of justice. 70, 405 
War legislation in 1917. 694-701 


WILLS. 
Incorporation by reference: reference 
to an existing document as ex- 
isting. 


Construction: Disposition of an- 
nuity on death of annuitant. 

495 

Trust or sheobate gift: avoiding rule 

of Morice v.Bishop of Durham. 661 

Execution: Publication by inter- 


4 
Soldiers? wills of personalty. 1022 

Incorporation by reference: Refer- 
ence to an existing 
existing. 

Revival republication: Effect 
of republication on lapsed lega- 
cies. gor 

Testamentary capacity: Capacity 
of infant soldier. 022, 1039 

Nuncupative wills: Soldiers’ wills 
of personalty. 1022 


; 
\ 
rah 
> 
. 
eee 
5 
: 
| $ 
i 
” 
: 
3 


TABLE OF CONTENTS 


BOOK REVIEWS 


Apams: An Outline Sketch of English Constitutional History 

Barctay: International Law and Practice 

BEVERIDGE: The Life of John Marshall 

BorcwarD: Guide to the Law and Literature of Argentina, Brazil, and Chile 1045 
’ Bose: Introduction to Juristic Psychology 

Bowers: The Law of Conversion 

BRUNCKEN AND REGISTER: Science of Legal Method: Select Essays by Various 


CuoaTE: New Englander, New Yorker, Lawyer, Ambassador 

Criark: Handbook of Criminal Procedure 

Ducuit: Manuel de Droit Constitutionnel 

Ewart: Waiver Distributed 

Ferri: Criminal Sociology 

M. KPITOT TOT IATZH 

Hartow: Legislative Methods in the Period Before 1825 

HEALy: Mental Conflicts and Misconduct 

Husericu: Trading with the Enemy 

Jupson: A Treatise on the Power of Taxation, State and Federal, in the United 


KALeEs: Cases on Future Interest and Illegal Conditions and Restraints . . . 
Laski: Studies in Problem of Sovereignty 
Lévy-ULtman: La Définition du Droit 


PARMELEE: Criminology 

PHILLIPSON AND Buxton: The Question of the Bosphorus and Dardanelles . 
RoxBuRGH: International Conventions and Third States 

SHERMAN: Roman Law in the Modern World 


Woop: Modern Business Corporations 
ZoutnE: Zoline on Federal Appellate Jurisdiction and Procedure 


VoL. XXXT] xxiii 
PAGE 
1043 
1177 
498 
499 
316 
1175 
903 
497 
1179 q 
1039 

316 
Nicnots: The Law of Eminent Domain. .............% 

1176 
663 

664 

TuHorPe: The Essentials of American Constitutional Law ......... 1046 4 


HARVARD LAW REVIEW 


TABLE OF CASES 


References in heavy-faced type are to Nores; all others are to RECENT CasEs. Cita- 
tions to decisions which were noticed before their appearance in any regular 
report have been supplied wherever possible. 


Adams v. Tanner 

American Fire Ins. Co. v. King 
Lumber Co. 

American Metal Co., Ricaud v. 1167 

Anderson, Keiper 

Angelus v. Sullivan 


Appam, The . : 

Apperson, Hendrickson v. (245 
U. S. 105) 

Arbuckle, Howard National 


Baker v. Thompson 

Baltimore, etc. R. Co. v. Public 
Service Commission ... . 

Barton-Child Labor Co., Tay- 


Bassett v. City of Spokane . . 
Bates v. Dwinell 661 
Battese v. Union Pacific Ry. Co. 1163, 


Belgier, The 
Bell Operating Co., Hackett v. 1166 
Pennsylvania R. Co. 


v. Campbell . . . 
Beshavian v. Rhode Island Co. 
Mfg. Co., Brougham 


1034 


Board of Trade of Chicago ». 
United States... . 
Borough of Collingswood, Col- 
lingswood Sewerage Co. v. . 1168 
Bossert ». Dhuy .. . . . 484, 494 
Boston Elevated Railway, Bow- 
295, 313 
Boston Safe Deposit & Trust 
Co., Clark v. 
Bowman. v. Boston Elevated 
Railway 
Brickell v. Lightcap 
Bricklayers, Masons, and Plas- 
terers’ Union, No. 1, Cohn & 
Roth Electric Co. v. . . 485, 494 


1154, 1169 


PAGE 
Bronson, Union German Silver 
Co. v. 
Brotherhood of Local Trainmen, 
Miller ». 
Brougham ef al. v. Blanton Mig. 
Co. 
Buchanan v. Warley .. . . 
Burton v. New York Central, 
etc. R. Co 


Calvert, Hebe Co.v.. . 1031 
Campbell, Bertschinger ». 
Campbell, Crane v. 
Campbell v. Lynch. . 
Carr v. Maine Cent. R. R. 
Chace v. Gardner 
Chadwick, Riverbank Improve- 
ment Co. v. 878, 806 
Chamberlain, Underwood Type- 
Chase National Bank, United 
States 
Cincinnati & Hamilton Trac- 
tion Co., City of Cincinnati 
v. 879, 803 
Cincinnati, City of, ». Cincinnati 
& Hamilton Traction Co. 879, 893 
City and County of Denver »v. 
Denver Union Water Co. . . 1036 
City of Cincinnati v. Cincinnati 
& Hamilton Traction Co. 879, 893 
City of Hutchinson, State ex 
rel. Ramsey v. . . 1033 
City of Louisville, Fidelity & 
Columbia Trust Co. 9 786, 806 
City of Sheridan, State ex rel. 


City of Spokane, Bassett v. . . 

Clapham S. S. Co. v. Handels- 
en-Transport-Maalschappij 
643, 661 

Clark v. Boston Safe Deposit & 
Trust Co. 


XXIV [Vor. XXXI 
PAGE 
° 
102 
lor v 8 
1164 
806 
: 
‘ 4 
| 


XXX]I] 


PAGE 


Cohn & Roth Electric Co. ». 
Bricklayers, Masons, and 
Plasterers’ Union, No. 1 485, 404 

Collingswood Sewerage Co. v. 
Borough of Collingswood . . 1168 

Commercial Bank of New Ma- 


drid, Mo., Englandv. . .. 310 
Commonwealth v. Coyne. . . 656 
Commonwealth v. Hyde . . . 1165 


Commonwealth of Virginia v. - 

State of West Virginia 1158, 1165 
Copal Varnish Co., Ltd., In re 654 
Cord, York Shore Water Co. ». 791, 


Coyne, Commonwealth v... . 


Crane v. Campbell. .... . 658 
Crew Levick Co. v. Pennsyl- 

309 | 
Deavors ». Southern Express 

De Cicco ». Sweitzer... .. 652 
Dee, Sandersonv. ...... 801 
Deane etc. R. Co., Napier 

City and County 

Denver Union Water Co. . . 1036 
Denver Union Water Co., City 

& County of Denverv. . . . 1036 
Detroit, etc. R. Co. v. Western 

1164 
Dhuy, Bosertv...... 484, 495 


District Court of Ramsey 
County, State ex rel. Nien- 


Dubose, Koehlerv. . . . . 1032 
Duncan Townsite Co. v. Lane . 1035 
Dwinell, Batesv.. . . 661 
Eby v. Travelers’ Ins. Co. . . 801 
Eisner, Towne v.. . . . . 787, 805 
England v. Commercial Bank of 

New Madrid, Mo. 310 
Ettlinger v. National Surety Co. 

Evans, Williams»... . . . . 1013 


Farmers’ Loan & Trust Co., 
Administrator, The, Jn re 

Farmers’ Loan & Trust Co., 


TABLE OF CASES “xxv 


PAGE 
Fellows, First National Bank v. 308 
Fenderson v. Fenderson . . . 655 
Fidelity & Columbia Trust Co. 

v. City of Louisville . . 786, 806 
First National Bank v. Fellows 308 
First National Bank »v. Parker 493 


Fletcher v. Osborn... . . . 1030 
660 
Fowles’ Will,in re... ... 1170 


French, State ex rel. Taylor v. 653 
Furness, Withy & Co. v. Red- 
erlaktiegolabet Banco. . . . 799 


309 
General Electric Co., Macbeth- 


Evans Glass Co.v.. . . . . 1033 
Gewin, Mayer Bros.v. ... . 312 
Gould ».Gould ....... 4904 


Gradwell, United States ». 303, 313 
Grand Trunk Ry., Hansen 2. . 
Greene, Auditor, v. Louisville, 

etc. R. Co. (244 U. S. 499) . 
Green River Lumber Co., Scott 


1037 
Grossman, Union Trust Co. »v. 


Hackett v. Bell Operating Co. . 1166 
Hadley, Union Pacific R. Co. v. 1158, 


1168 
Halliday, Rexv.. . ... 296, 307 
Handels-en-Transport-Maal- 
schappij Vulcaan, Clapham 
643, 661 
Hansen 2. Trunk Ry. . 8096 
Hebe Co. Calvert .. . . . 1031 
Hendrickson v. Apperson (245 
Hitchman Coal & Coke Co. ». 
Mitchell et al... . . . 648, 657 


Home Life Ins. Co., Kingston 
Howard v. Lovett . . . . 889, 900 
Howard: National Bank ». Ar- 
Hugo, People ex rel. Argus Co. v. 890 
Hull v. Farmers’ Loan & Trust 


Ww 


Hutchinson, City of, State ex 
vel. Ramsey 1033 


Hyde, Commonwealth ». . . . 1165 


Gardner, Chacev. ..... . 806 

| | 


HARVARD LAW REVIEW 


PAGE 
Idaho, Omaechevarriav. . . . 1164 
Illinois Cent. R. R. Co. v. Pub- 
lic Utilities Com. of Illinois . 
Iron Molders’ Union, Niles-Be- 
ment-Pond Co. 101g, 1038 
Iroquois Natural Gas Co., Park 
Abbott Realty Co. v.. 1028, 1036 


Jensen, Southern Pacific Co. v. 488 
Johnson v. Lankford 
Joues, Ely 2. 


1032 


Keiper v. Anderson 

King v. King 

King Lumber Co., American 
Fire Ins. Co. v. 

et al. v. Home Life Ins. 


Klapp’ s Estate, In re 
Koehler v. Dubose 
Korbly v. Springfield Institution 
for Savings 651 
Kositzky, State ex rel. Langer v. 1167 


Lake Harriet State Bank ». 
Miller 

Lane, Duncan Townsite Co. v. 1035 

Lankford, Johnsonv... . . . 1036 

Levin 2. New England Casualty 
Co. 

Lightcap, Brickell v 

= Salt & Coal Co., Ward 


Lloyd v. Royal Union Mutual 
Life Ins. Co. 

London Joint Stock Bank, Ltd., 
MacMillan »v 

Look Wong, In re 

Louisville, City of, Fidelity & 
Columbia Trust Co. v. . 786, 806 

Louisville,.etc. R. Co., Greene, 
Auditor, v. (244 U.S. 499) . 307 

Lovett, Howard v. . . . . 889, goo 

Lynch, Campbell v. . . 884-85, 898 


Macbeth-Evans Glass Co. 2. 
General Electric Co. . . . . 1033 

McCall, People ex rel. New 
York Gas Co. v. . . . 644, 654 

McGrath, People for Use of 
Hoyt »v. 

MacMillan v. London Joint 
Stock Bank, Ltd. 779, 798 

Maine Cent. R.R., Carrv. . . 891 

Mansfield Lumber Co., Weirick 


Marians v. People 

Martin v. Superior Court .. . 

Matthews’ Estate, Inre ... 

Mayer Bros. v. Gewin . . . 

Memphis Street Ry. Co. 2. 
Transit Co. et al 

Miller v. Brotherhood of Local 


Mitchell et al., Hitchman Coal. 
& Coke Co... 648, 657 
Motion Picture Patents Co. »v. 
Universal Film Mfg. Co. 298, 311 
Miieller, Tingley». 637, 650 


Napier v. Delaware, etc. R. Co. 892 
National Surety Co., Ettlinger 
v. (117 N. E. 945) 


| Neal, Paine Lumber Co. v. . . 


Ness, United Statesv. ... 

New England Casualty Co. ™ 
Levin v. 

New York Central, etc., R. Co., 
Burton v 

Niles-Bement-Pond Co. v. Iron. 
Molders’ Union . . . 1019, 1038 

Norman v. Prince . . . . 495, 661 

North Carolina, Seaboard, etc. © 

Northern Ohio Traction & Light 
Co. v. State of Ohio . . 879, 893 


Omaechevarria v. Idaho... . 
Osborn, Fletcher v. 


Paine Lumber Co. v. Neal . 

Palmer v. Pullman Co... . 

Park Abbott Realty Co. ». Iro- 
quois Natural Gas Co. 1028, 1036 

Parker, First National Bank 493 

Crew Levick Co. 


Co. v. Bellinger 305 
People v. People’s Trust Co. . 886, 
892 
People ex rel. Argus Co. v. ‘Hugo 890 
People ex rel. Holdom v. Sweit- 
zer 
People ex rel. New York Gas Co. 
v. McCall 644, 654 
People for Use of Hoyt v. Mc- 
Grath 
People, Marians v 03 
People’s Trust Co., People v. 886, 892 


XXVl VoL. I 
PAGE 
893 
489 
I 
66 
4 
ve Miller, Lake Harriet State Bank 
1030 
897 
6 
1030 
\ 
a5 


XXXT] 


PAGE 


Pollitz v. Public Utilities Com- 
mission 


492 
Pounteney v. Turton. .... 803 
Prince, Normanv. .. . . 405, 661 
Public Service Commission, Bal- 

timore, etc. R. Co. . . 1029 
Public Utilities Commission, 

Pullman Co., Palmerv.. . . . 798 
Rederiaktiegolabet Banco, Fur- 

ness, Withy & Co.v.. . . . 799 
Rex v. Halliday ..... 296, 307 


Rhode Island Co., Beshavian v. 1034 
Ricaud ». American Metal Co. 1167 
Rissmuller v. Balcom, 


Royal Union Mutual Life Ins. 


658 
Sanderson 9. Dee. 801 
Schramm v. Steele... ... 309 


Brewing Co., Stumpf 

471, 405 

Sent & Garrett v. Green River 
Lumber Co. 


1037 

Seaboard, etc. R. Co. v. North 

Segers v. Williams ...... 313 


Segusse, Smarakv. .. . 794, 
Sellars v. Southern Pacific R. Co. 306 
Seymour v. Woodstock, etc. Co. 894 
Sheridan, City of, State ex rel. 


1170 
Smarak v. Segusse . . . . '794, 800 
Southern Pacific Co. v. Jensen. 488 
Express Co., Deavors 

306 
Pacific R.Co.,Sellarsv. 306 
Spokane, City of, Bassett ».. 652 
Springfield Institution for Sav- 


State ex rel. Langer v. Kositzky 1167 
State ex rel. Linihan v. United 


Brokerage Co. 310 
State ex rel. Nienaber v. District _ 
Court of Ramsey County . . 797 
State ex rel. Ramsey v. City of 
1033 
State ex rel. Sampson v. City of 


TABLE OF CASES 


oe 


PAGE 

State ex rel. Taylor v. French . 653 
State of Ohio, Northern Ohio 

Traction & Light Co. v. 879, 893 
State of West Virginia, Com- 

monwealth of Virginia v. 1158, 1165 


State, Vera Chemical Co. 2. . . goo 
Steele, Schrammv. ..... 309 
Sterling Leather Works, Youngv. 897 
Stumpf v. Schreiber Brewing 
Sullivan, Angelusv. .... . 895 
Superior Court, Martin v. 489 
Sweitzer, De Cicco ». 652 


erga People ex rel. Holden 


Taylor v. Barton-Child Co. 489 
Thompson, Bakerv. .... . 1038 
Tingley v. Miieller . . 637, = 
Towne v. Eisner. . . . . 787, 305 
Transit Co. e¢ al., Memphis 
Street Ry.Co.v ..... 802 
Travelers’ Ins. Co., Eby ». 801 
Turton, Pounteney 803 
Twin Falls Salmon River Land 
& Water Co., Vineyard Land 
& Stock Co. ». . 647, 652 
Underwood Typewriter Co. 2. 
Union German Silver Co. ». 
— Pacific Ry. Co., Battese 
1163, 1164 
Union Pacific R. Co. v. Hadley 1158, 
1168 
Union Trust Co. v. Grossman 
United Brokerage Co., State ex 
United States Board of Trade 
of Chicago . ... . . I154, 1169 
United States v. Chase National 
United States v. Gradwell . 303, 313 
United Statesv. Ness . . .. 650 
United States Fidelity & Guar- 
anty Co. v. United States . . 1028 


United States, United States 
Fidelity & Guaranty Co. ». 1028 
Universal Film Mfg. Co., Mo- 
tion Picture Patent Co. 298, 311 


= 

XXVil 

§ 

| 

IverDank Improvement CO. 2. 
» 896 

49° 4 

4 


XXxviii HARVARD LAW. REVIEW {[VoL. XXXI 

PAGE PAGE 

Vera Chemical Co. v. State . . 900 | Whittington, Jnre. . . . 4093, 656 

Vineyard Land & Stock Co. Williams v. Evans . . . 1013, 1165 

v. Twin Falls Salmon River Williams, Segers v.. . 
Land & Water Co. . 647, 652 | Woodstock, etc. Co. Seymour 

. . 894 

Ward v. Liverpool Salt & Coal Worley, ‘Buchanan 1 v.. 475 

Weirick v. Mansfield Lumber Co. 797 | York Shore Water Co. 2. Cord 791, 

Western Union Tel. Co., De- 800 

troit, etc. R. Co. 9... 1164 | Young». Sterling Leather Works 897 


e 
F 
i 
: 
3 
| 
. 
| 
‘ 
\ 


HARVARD 
LAW REVIEW 


VoL. XXXI NOVEMBER, 1917 \ No.4 


THE LAW AND THE STATE 
INTRODUCTION 


HIS paper was completely prepared, if not completely written, 
long before the outbreak of the present war, which for the past 
three years has brought desolation and destruction upon the earth. 
It is not, therefore, a paper adapted to circumstances; nor can it 
be said to have been written to bias judgment, or with any such idea 
in mind. It will, then, it is hoped, have only greater weight in 3 
showing that German doctrines of public law in the nineteenth 
century from Kant to Jhering and Jellinek were, for the most part, 
mere apologies for the use of force; and that under the cover of 
juridical theories they had only for their object the reéstablishment 
of absolutism of the State, and especially of the prince who repre- 
sents it at home and abroad: while, on the contrary, the persistent 
effort of French juridical doctrine has ever been, from 1789 to the 
present time, to find the true juristic basis for legal limitation upon 
the power of the State, and to insure its sanction. Its conceptions 
have been diverse. They have varied from the purest individualism 
to the completest socialism. But the end in view has always been 
the same; namely, to prove that the powers of the State are limited ~ 
by a jural principle (une régle de droit) superior to the State itself. 

It would be incorrect and unjust, however, not to recognize that 
certain great German jurists, notably Gerber and Gierke, have 
affirmed the same principle and have tried to prove it. But they 
have remained isolated; and their appeals have never received 
recognition. 
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I \ 


Does there exist a jural principle (wme régle de droit) superior to 
the State, which forbids it from doing certain things and com- 
mands it to do certain others? Such is the fundamental question of 
public law. If the answer is no, then there is no public law, since 
no act or refusal to act on the part of the State will be contrary to 
law. The question is not to determine whether one department or 
another of the State may or may not be under obligation to do or 
refrain from doing certain things; it is to learn whether there are 
obligations of a legal kind, positive or negative, which bind the 
State, considered by itself, delimiting the power of its several de- 
partments, with the result of imposing duties of action or inaction 
upon its several departments, legislative as well as executive. 

It is moreover necessary to understand thoroughly the meaning 
and scope of the question. It is not an economic question. It is 
not a moral question. It is solely and exclusively a question of law. 
And for that reason, in the recital of the various doctrines, which is _ 
to be the object of this paper, only theories of law, properly so 
called, will be discussed. No discussion of any question involving 
the theories taught by such historians as Treitschke or by generals 
like Bernhardi will be attempted, inasmuch as their abominable 
theories have for the past two years been time and again exposed 
in books, reviews, and periodicals. They and their likes have never 
had the desire to expound a juridical theory, but simply to formulate 
a principle of political and military action, which is wholly contained 
in the oft-repeated principle of Treitschke: ‘‘Der Staat ist Macht.”! 
The events of the last three years have proved that their influence 
has been great in Germany. Although they have attracted less 
attention, the influence of theories of law, properly so called, has 
not been less. | 

Politically and economically, the question of the limitation of the 
powers of the State is certainly a problem of capital. The question 
is one of determining to what extent the State is to interfere, with 
the powerful means of action at her disposal, to assure the economic, 

1 Treitschke, Politik, Vorlesungen gehalten an der Universitét zu Berlin, Leipzig, 
1899-1900. Among the numerous works which have been written upon Treitschke’s 
political theory, the citations will be limited to the paper of M. Durkheim: L’Alle- 


magne au dessus de tout, la mentalité allemande et la guerre de 1915; and a book 
written by M. Posada, entitled Tratado de derecho politico, Introduction, p. 27. 
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intellectual, and moral development of the people. It is not only 
a question which, in a practical way, confronts each and every 
individual of the State, but which has caused and will continue to 
cause theoretical controversies without end. It is one which de- 
volves upon economists and politicians for solution, not according 
to a superior principle a priori, but according to the circumstances 
— according to the material and moral needs of each country. 

On the other hand, we can and must ask ourselves if there exist 
moral duties which are imposed on men holding political power, 
if there exists a moral law (une régle morale) which limits their 
actions and constrains them to perform certain obligations. That 
these moral duties exist there can be no doubt; and all in all it has 
never been contested, even by the most pronounced absolutists, 
whatever principle be given as the basis of such moral law (régle 
morale). The notion of such a rule implies that a free will must 
wish certain things because they are good in themselves and refrain 
from wishing certain others because they are evil in themselves. 
It implies, in a word, the distinction between right and wrong in 
itself, whatever be given as the criterion of this distinction. It is 
then evident that no one would think that the men who hold political 
power are not obliged, in exercising that power, to conform to a 
certain rule, according to which they must do certain things and 
abstain from doing certain others. By what criterion shall such 
duties be determined? Diverse and innumerable answers can be 
and have been given to the question. Systems of political ethics, 
like systems of individual ethics, are innumerable. But in reality 
there is no mind which does not admit of some sort of moral code, 
and consequently there are none who deny the existence of a certain 
rule of moral conduct binding upon those who govern. 


II 


The problem of limitations upon the State, as stated, is purely 
juridical in its nature. It resolves itself into the determination of 
the question whether there is a jural principle (une régle de droit) 
which is imposed juridically upon the State, which controls its 
action, creates obligations for it, and delimits its power. This jural 
principle (une régle de droit) may be clearly distinguished from the 
moral rule (Ja régle morale) by its principle, by its consequences, 
and by its sanction. ; 
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The jural principle (Ja régle de droit) forbids or commands a 
certain thing be done, not because taken in itself such act is good 
or bad according to some principle conceived a priori, but because 
it is contrary to or in agreement with social relations in a fixed 
human collectivity. The moral law considers man in the fulness 
of his being, both with respect to his mental states and his outward 
conduct. The jural principle (Ja régle de droit) looks only to the 
outward manifestations of the human will. It applies only to wills 
entering into relation with other wills. This is true whatever be the 
basis of the jural principle (/a régle de droit). Little does it matter 
whether the autonomy and inviolability of the individual be granted, 
and whether the obligation to respect them be affirmed as binding 
on every human will, or that the jural principle (Ja régle de droit) 
be admitted in itself as being the social discipline, the organic rule 
of all social grouping. Its concept always implies the idea of a 
principle applying to all men living in society and because they live 
in society. 

On the other hand there is no jural principle (une régle de droit), 
except when the very idea of this principle, when the notion of the 
social necessity for it, which requires conformity to it, has so deeply 
penetrated the conscience of those composing the social group in 
question that its violation of this principle entails such a profound 
group reaction that the principle can be socially organized. A rule 
which is at first simply a moral rule can become in time a rule of 
law, and the change is accomplished when the social reaction pro- 
duced by the violation of this rule has become energetic enough: 
and definite enough to receive from custom or from the written law 
a concreteness more or less complete. Moral law has not, in truth, 
any earthly sanction. For believers, it has merely a sanction 
patterned after human sanction. But that is extra-scientific. The 
principle of morals (Ja régle morale) can have remorse for sanction; 
but that is wholly individual and is in no case a social sanction. 
Sometimes attacks on the moral law (la morale) provoke disesteem 
for the person who is the author of them. But this sanction re- 
mains, as it were, in a diffused state and is not capable of being 
socially organized. 

On the other hand, the moral rule (Ja régle morale) imposes certain 
obligations, not because of the relations existing between individuals, 
but because of the very character of the thing which it commands. 
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If a rule of morals implies a duty imposing itself on a certain will 
it does not imply a corresponding power resulting from it in some 
other will. But it is different with respect to the jural principle 
(la régle de droit) precisely because it has its origin in social inter- 
course, because it has for its object the regulation of the existing 
relations between the wills of the individuals composing a certain 
social group. Every jural principle (toute régle de droit) implies an 
obligation upon a certain will to will certain things; but it implies 
at the same time in some other will the power of willing some other 
thing. I wrote in 1901: “A duty of willing binds every individual 
will; an individual will, whatever it be, must not will a thing which 
would be contrary to the jural principle (Ja régle de droit), must not 
form a volition which would be determined by a motive not recog- 
nized by this principle. Inversely, every individual will has the 
power to invoke the principle, to produce an effective result thereby 
when such individual wills in accordance with the principle, and 
the effective result is binding socially on all individuals. In 
social groups where there is a conscious and organized force, that 
is, a political power in states, this result is binding on the holder of 
power, who will have to use the power which he wields to obtain 
the desired result.” * 


Il 


We can now see clearly how the question presents itself. Is 
the State subject to a jural principle (une régle de droit)? It is not 
a question of determining whether or not any one of its depart- 
ments is bound by law, but of ascertaining whether the State itself, 
whatever be the department that intervene, is limited in its action 
by a jural principle (une régle de droit) to which it is subjected, — 
that is, by a principle which subjects it both to positive and to 
negative obligations, and having a sanction capable of being socially 
organized. Is the State submitted to such a principle, that is to 
say, a principle which not only imposes on it duties socially sanc- 
tioned, but also implies at the same time in all wills the correspond- 
ing power of intervention to assure the application of this principle, 
the accomplishment by the State of the obligations which it imposes 
upon it? 

One can easily understand the magnitude and importance of 


2 L’Etat, le droit objectif et la loi positive. Paris, 1901, Vol. I, pp. 143 and 144. 
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the problem. It is a question even going to the very basis of public 
law. If the State is not subject to such jural principle (une régle 
de droit), there is no longer any public municipal law (droit public 
interne) nor any international law (droit public international). 
There is no longer any limit to the material power of the State, to 
the Macht as the Germans call it. The State is Macht and nothing 
more. Individuals become the property of the State and small 
nations the predestined slaves of a powerful state. 

I want to affirm at this point that, whatever the difficulties of 
the problem may be, we are under bounden duty to solve them. 
We must establish in a positive way the principle governing limita- 
tion of the State in accordance with right (par le droit). There is 
no social and international life possible without such a principle. 
Without it there can only be violence and barbarism. 

What, then, are the difficulties of the problem? They are weighty, 
and vary according to the notion of the State that one forms. The 
innumerable doctrines which have been proposed concerning the 
origin and nature of the State grow out of two different general 
tendencies, and can be classed under two general categories, namely, 
the metaphysical and the realistic doctrines. The problem of legal 
limitation upon the powers of the State takes on aspects altogether 
different according to whether one thinks in terms of the meta- 
physical conception or in terms of the realistic conception of the 
State. 

pow 


I classify as metaphysical all doctrines which think of the State 
as a being gifted with a personality distinct from that of individuals 
who form the social grouping — the basic element of the State — 
as a personal being possessing a will which is by nature superior to 
individual wills, having no other will superior to it. This will re- 
ceives ordinarily the name of sovereignty. 

These are certainly doctrines of a metaphysical nature. For even 
though we can only prove directly the existence of persons and of 
individual wills, they affirm that there exists apart from individuals 
a being at the same time one and collective, gifted with a personality 
springing from conscience and will, and they even pretend to 
determine the very essence of this will and declare it by nature 
superior to individual wills. 

Certain adherents of these doctrines have, moreover, attempted 
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to explain and to prove the actual personality of the State and the 
character of superior sovereignty belonging to its will. They are, 
to be truthful, the French representatives of the metaphysical 
conception of the State. The German publicists have not at- 
tempted this. Under the influence of the doctrines of the Hegelians, 
they have supposed the personality and the sovereign will of the 
State as existing im itself and for itself. They have seen in the State 
the synthesis of the particular and of the collective, and in this the 
realization of the moral idea. Without making further inquiry, they 
have proclaimed the conscious, willing, and sovereign personality of 
the State. 

At any rate, these diversities which are, all in all, secondary, do 
not matter, at least so far as the solution of the question to be con- 
sidered is concerned. The problem of the subordination of the State 
to law (le droit), so far as the metaphysical conception is concerned, 
is always thesame. It is this: If the State is by nature a sovereign 
will, that is to say, a will which commands individuals and is not 
subordinated to any other will, how can it be in subjection to a 
rule binding upon it, since by definition there is no other will capable 
of imposing a rule upon it? If there was a superior jural principle 
(une régle de droit supérieure), imposing itself upon the State, the 
latter would cease to be sovereign and consequently would cease 
to be the State. There is absolute contradiction between the 
notion of the sovereign State and the notion of a jural principle 
(une régle de droit) superior to the State and limiting its action. 

The German jurists have expressed this idea in the following 
formula: The State by definition possesses a will that never de- 
limits itself except by itself, that determines the sphere of its own 
action, that has “jurisdiction of its own jurisdiction” (la compétence 
de sa compétence). The State would cease to be the self-deter- 
mining sovereign will, it would cease to have the control of its 
own limitations (la compétence de sa compétence), it would cease 
to be the State, if its will were bound by a superior principle (une 
régle supérieure) fixing and limiting the extent of its action. 

The problem is grave. To express my honest conviction it is 
in reality insoluble. In spite of the efforts that have been made, 
in spite of the miracles of subtlety which have been displayed, no 
satisfactory solution has ever been given. None will ever be given. 
The most ingenious systems have only veiled the difficulty. They 
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have never solved it. They arrive always at the same conclusion 
— the omnipotence of the State or the negation of its sovereignty 
—and they vacillate between the absolutism of a Jean Jacques 
Rousseau and of a Hegel, and the anarchism of a Stirner. This 
will be shown in the exposition which will follow. 


V 


In the realistic conception the State is not a person distinct 
from individuals. If the will of the State is spoken of it is simply 
by way of metaphor and for convenience of expression. It is said 
that there is a State in human society when an individual or group 
of individuals have succeeded in monopolizing the power of con- 
straint in that society and within definite boundaries; or in other 
words, when there is in a given society a permanent differentiation 
between those governing and those governed. The realistic con- © 
ception discards all affirmations of a metaphysical nature. We can 
only testify to manifestations of individual wills. We can only 
speak, then, of individual wills. The existence of the single col- 
lective will of the State distinct from individual wills is a meta- 
physical hypothesis without any scientific value. There is no will of 
the State; there are only individual wills of those governing. When 
they act they are not the mandataries or the subordinate parts of 
a supposed collective person, or an assumed personality, the State, 
whose will they express and execute. They express and carry 
out their own wills; there is no other. Any other conception of the 
State is fantastic. 

One can easily see that, taking the latter conception of the State, 
the problem of legal limitation upon public power assumes a different 
character than under the metaphysical conception. The difficulty, 
resulting from the supposed sovereignty of the State, although it 
cannot be solved, is no longer present, since this sovereignty is 
the will, which is superior in the nature of things to the collective 
person, the State, and the realistic conception by a denial of the 
existence of such a collective personality, denies also the existence 
of the sovereignty itself. The wills of those in power, being purely 
and simply individual wills, can, like all other individual wills, be 
subordinated to an imperative principle of right and law superior 
to themselves, the basis of which still remains to be determined. 
But, for the time being, let us disregard that question. 
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The difficulty of the problem in the realistic conception, and also 
for that matter in the metaphysical conception, consists especially 
in finding a means of sanctioning the legal obligations resting upon 
those who govern. It is said we can conceive of those who govern 
as being obliged to conform to a moral precept, to certain laws of 
an economic nature; but we do not think of them as being bound 
by a jural principle (une régle de droit). The latter, as we have said 
before, may be distinguished from the moral law in that viola- 
tions of the juridical norm (la norme juridique) cause a social | 
reaction of such moment that it can be socially organized. Then 
if by definition those who govern monopolize the force of con- — 
straint, we cannot conceive that they can organize against them- 
selves the sanction of the jural principle. One must, therefore, come 
to the conclusion that there is no such jural principle binding upon 
those who govern, because no organized social sanction against them 
is possible, and that, whenever there is no possibility of organizing 
a social sanction, there can be no jural principle. 

Here should be especially noted what M. Esmein writes in the 
course of a vigorous attack on all realistic doctrines: “The negation 
of the right of sovereignty, in my estimation, has only one very 
clear result, namely, to affirm the reign of force, the right of force 
alone to create governments, that right of force which the ancient 
régime had already repudiated, and which is condemned more 
clearly by the principle of national sovereignty. It is a question 
of fact instead of one of right (du droit).” * 

Whatever be the authority of the learned and ever-lamented 
professor, I believe, on the contrary, that if any doctrine can 
establish on a sound basis juridical limitation of the powers of the 
State, it is a doctrine purely realistic in its nature. All the meta- 
physical doctrines have been confronted with the following un- 
solvable dilemma: either the State is sovereign (in which case, 
being limited only by its own will, it cannot be submitted to an 
imperative rule) or else it is subject to an imperative rule (in which 
case it ceases to be sovereign). 

After an exposition of the French and German doctrines, which 
I shall attempt to set forth as correctly and as impartially as 
possible, I shall allow the reader to draw his own conclusions. 


8 Esmein, Droit constitutionnel, sixth edition, by Joseph Barthélemy, 1914, p. 43. 
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CHAPTER I 


THE INDIVIDUALISTIC METAPHYSICAL DOCTRINE. — THE 
DECLARATION OF RIGHTS OF 1789 


HIS doctrine is made up of two essential elements. The State 
is the organized nation; the nation is a person; it possesses 
according toJean Jacques Rousseau, a common ego (un moi commun), 
a conscience, a will. It is the general will, the national will; and 
this will is sovereign, because it is the general will. The State is 
sovereign because it is the nation organized, and it is accordingly 
endowed with this general sovereign will. But at the same time 
the individual is endowed with natural rights that belong to him 
because he is a man, which rights the sovereign will of the State 
cannot infringe, or at least can only infringe within certain limits 
and under certain conditions. Natural individual rights come in 
this way to limit the power of the State. 

This doctrine, the most complete and concise expression of which 
may be found in the Declaration of the Rights of Man and of the 
Citizen of 1789, is built in solid logical fashion. If we admit the 
premise, all the conclusions that are drawn from it follow logically. 
But the premise may well be contested. The foundations of the 
doctrine are singularly fragile; and the guarantees that it pretends 
to give the individual against the arbitrary acts of the State appear 
very precarious. 

I 


The individualistic doctrine is of very ancient origin. It can be 
found in embryo in the writings of the Roman jurisconsults, and 
all the law of Rome in the classical period is unquestionably an 
admirable individualistic construction. The idea was taken up 
again and developed in the sixteenth century. It was the inspira- 
tion for every idea of great moment during this period and par- 
ticularly with respect to the writings of the Monarchomachs. It 
finds almost complete and final expression at the end of the seven- 
teenth century in Locke’s Treatise on Civil Government. It is the 
idea that took the lead as the inspiration for most of the political 
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writers of France in the eighteenth century. Finally, it was per- 
petuated in terms of rigorous precision and admirable conciseness 
in the Declaration of the Rights of Man and of the Citizen of 1780, 
and in the first title of the Constitution of 1791 called Fundamental 
Provisions Guaranteed by the Constitution. 

The individualistic doctrine premises man as an individual. 
It affirms that man is born vested with rights that belong to him 
because he is man; natural rights that cannot be taken away from 
him because, if man were deprived of them, he would cease to be 
man. These rights inseparable from human nature are thus 
inalienable and indefeasible. They are essential attributes of 
human nature. He is endowed with these rights because of the 
nature of his personality. They are, therefore, natural powers of 
the human will. ‘The principle,” writes M. Henry Michel, “‘rests 
on faith in the absolute value, in the inimitable originality, of the 
human will. . . . The idea of the sublime dignity of the human 
person is what the eighteenth century has bequeathed to us.” ! 

The human personality has, then, an intangible power standing 
out against everyone, individuals as well as collectivities, so far 
as the exercise and development without hindrance of its physical, 
intellectual, and moral activity is concerned. Man is free or, 
expressing it more definitely and comprehensively, has an auton- 
omous personality, an independent will. The autonomy of the 
human person is the fundamental affirmation of the doctrine, and 
in it can be found the basis of its whole development. 

All men at birth have the same autonomy and accordingly they 
have the same rights. They can, however, be different physically, 
intellectually, and morally. In rights (en droit) they are absolutely 
equal. They have the same autonomy, the same independent will, 
the same power of freely developing as against every other person 
their physical, intellectual, and moral activity. 


II 


To individuals equally autonomous — or what is the same thing, 
free and equal — the idea of the State as a sovereign personality 
is repugnant, whatever be, for that matter, the manner in which we 
explain the birth and development of this sovereign personality. 


1 Henry Michel, L’idée de L’Etat, 1896, pp. 60 and 644. 
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In 1789 in France and in America the conception of the sovereign 
State was generally explained by the hypothesis of the social con- 
tract, of the primitive pact, by which men voluntarily relinquished 
a part of their natural independence for the purpose of acquiring 
security in return, resulting in the formation of a collective ego 
(un moi commun) — a will at the same time one and collective, the 
sovereign will of the State. 

This, however, is of little importance. The State exists; it is 
sovereign. Its purpose is the conservation of the natural and 
indefeasible rights of the human individual. In article two of the 
Declaration of Rights of 1789 we read: “The end of all political 
association is the conservation of the natural and indefeasible 
rights of man.” Ina draft of the constitution prepared in 1793 by 
the Girondist party we may find the following also: ‘The end of all 
union of men in society is the maintenance of their natural rights, 
civil and political, these rights being the basis of a social compact.” 
And in the first article of the Declaration of Rights of 1793 is this: 
“The end of society is the common welfare. The government is 
founded for the purpose of guaranteeing man the enjoyment of 
his natural and indefeasible rights.” 

The autonomy of the individual, therefore, is anterior and 
superior to the State, which exists for no other reason than to pro- 
tect and to secure this autonomy. This then is the theory of limita- 
tion upon the power of the State. The character of the limitation 
is truly juridical, since we maintain the existence of subjective 
rights belonging to the individual. It is these subjective rights of 
the individual which limit the action of the State. 

The State is legally obliged not to do anything which would 
interfere with the autonomy of the individual, that is to say, with 
the free development of his activity. The State is obliged to do all 
that is necessary to guarantee, to protect this free development, 
and to remove all interferences which might hinder it. 

At the same time, the State has the power and duty of bringing 
into play certain limitations with respect to the exercise of the 
rights of each individual, but only to the extent of such necessity 
in saving and assuring to all the free exercise of their rights. It can 
limit the activity of each to protect the freedom of all. For the 
same reason the State has the power and the duty to repress and to 
punish all infringements of individuals upon the autonomy of 
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others. It has the power and duty of deciding all conflicts of rights 
that arise between two or several of its citizens. The State can 
even create certain restrictions upon the rights of the individual 
by preventive measures to which it can give a penal sanction. It 
establishes, therefore, a system of police. But it can only act in 
this way when it is clear that the system of repressive law would 
certainly be powerless to protect the security of the individual. 

When the State goes beyond the limit of its power so determined, 
it violates the juridical law which is superimposed upon it —a 
juridical law which is founded upon the recognition of subjective 
rights belonging to the individual. In the same way the State 
again violates the law to which it is submitted if it establishes 
different restrictions for different individuals or classes, because 
then it interferes with the fundamental law of natural equality of 
men. The State again violates the law to which it is subjected if it 
neglects to assure to each individual the guaranty of his rights, 
to decide all conflicts of right, and to assure even by force, if neces- 
sary, the execution of the decree. 


Ill 


Do the positive duties of the State go further? Should the 
individualistic conception, to be logical with itself, recognize the 
legal obligation of the State to accomplish, for the profit of the 
individual, certain positive services? 

The question has especially been asked with respect to that 
which has been called the right to assistance, the right to employ- 
ment, the right to have instruction. Is the State obliged to furnish 
the means of subsistence to every individual who is absolutely 
unable, for any reason whatsoever, to procure such subsistence 
through employment; to assure to every individual who wishes 
and can so work, work sufficiently remunerative; to furnish gra- 
tuitously to the sick, who are without means, medical aid; and 
finally to secure to each individual the means of acquiring gra- 
tuitously a minimum of instruction? | 

Unquestionably it was admitted in 1789 that the individualistic 
conception neither conceded the right to employment, the right 
to assistance, nor the right to instruction. It seems, nevertheless, 
that this triple right was affirmed by the Duke of Larochefoucauld- 
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Liancourt in his report read before the National Assembly, May 30, 
1790, and was followed by the drawing up of a decree adopted the 
same day. The following is stated therein: ‘‘Society owes to all 
its members subsistence or work.” But this double right finds its 
counterpart in the obligation to remain employed, which is binding 
on all healthy individuals. ‘Whoever can and refuses to work is 
guilty of an act against society.” The law, which was enacted by 
the Assembly did not sanction expressly the right to assistance nor 
the right to have employment. Nevertheless, the enactment creates 
workshops, providing for “either cultivation of the land for men 
or manufacturing for women and children”’; and it says further, “in 
substituting for the humiliating word ‘alms’ the more appropriate 
word ‘help,’ we must ennoble in this way both the nation that gives 
and the poor that it assists.” 

In the Declaration of Rights of 1789 there is not a word which 
alludes in any way whatsoever to recognition of the right to employ- | 
ment, to assistance, and to instruction. In the Constitution of 1791 
we find a simple enunciative disposition stated as follows: “There 
will be created and organized a general bureau of public aid for 
the purpose of rearing abandoned children, for aiding poor cripples, 
and furnishing work to poor people who are able to work but can- 
not procure employment. There will be created and organized a 
system of public instruction, accessible to all citizens and free, 
with respect to such elements of education as are indispensable to 
allmen. . . .” (Title I, paragraphs 7 and 8.) 

The Convention, contrary to the National Assembly of 1791, 
seems to have recognized at a certain time such rights of employ- 
ment, assistance, and instruction. In fact we may read the follow- 
ing in articles twenty-one and twenty-two of the Declaration of 
Rights of 1793: ‘Public aid is a sacred debt. Society owes sub- 
sistence to unfortunate citizens, even in procuring them work, or 
in assuring means to those who are unable to work. Every one 
needs education. Society must favor as much as possible the 
progress of the public mind, and place instruction within the reach 
of all its citizens.” 

These texts appear very formal. But drawn up under the 
influence of Robespierre, they certainly did not express the true 
thought of the majority of the Convention. One must look for it, 
not in the Constitution of 1793 — an act adapted to circumstances 
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and not applied — but in the Declaration and the Constitution of 
the Year III, which is, as it were, the political testament of the 
great assembly. We do not find there a single word referring to a 
right of employment, of assistance, or of instruction. Articles 196 
to 300 have reference solely to the general principles on which the 
organization of public instruction will rest. 

By the decree of February 5, 1848, the Provisional Government 
bound itself “to guarantee the existence of the worker through 
employment . . ., to guarantee work for all its citizens.” The 
Constitutional Commission that had inscribed the right of employ- 
ment in its first draft suppressed it in the final one; and the As- 
sembly, after a long discussion, rejected the amendment of Mathieu 
de la Dréme, which contained this: “The Republic . . . recognizes 
the right of all citizens to instruction, to work, and to assistance”’ 
(meeting of September 4, 1848). It was content to pass a very 
vague but short formula, which certainly did not sanction these 
different rights. (Constitution of 1848, Preamble, article 8.) 

Today M. Henry Michel and all the neo-individualists who 
derive their inspiration from his great work teach that the State 
is not only obliged not to interfere in any way with the autonomy 
of the individual and to protect the rights of the individual by its 
law, by its police, by the decisions of its tribunals, but it is under 
obligation to perform for individuals positive services in the form 
of furnishing work, assistance, and instruction under the conditions 
which have been previously indicated. 

“Justice,” writes M. Henry Michel, “lies in the will and the 
effort to assure to moral persons the effective enjoyment of rights 
which have previously been recognized for them; and it is possible 
to reduce these to two, namely, the right to live and the right 
to develop oneself through culture. A just citizen would be one 
who wishes to manage social and political institutions in such 
a way that this double right would be recognized in principle — 
assured in fact — to his fellow citizens. A just city is one which, 
composed of just citizens, is organized spontaneously, cheerfully, 
in such a way as to realize its ideals — all for the purpose of guaran- 


teeing them — and assigns to the State an economic and moral 
function.” ? 


2 Henry Michel, L’idée de L’Etat, 1896, p. 646. 
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IV 


The individualistic doctrine is completed by a theory of organi- 
zation, which is necessary to give sanction to the legal obligations 
binding on the State. It asserts that the individual has the right 
to exact from the State, not only that it shall not interfere with the 
autonomy of the individual, not only that it fulfill all its obligations, 
but that it shall so organize itself as to guarantee, as far as possible, 
the accomplishment of the duties which are imposed upon it. That 
is the right which the constitutions and the declarations of the 
revolutionary epoch call “security,” and is one of the rights of the 
citizen gradually becoming superposed upon the rights of man. 

The State fulfills its obligation in this respect by establishing 
its political organization on the principle of the separation of powers, 
that is to say, in dividing its sovereignty, one and indivisible, 
into three parts, equally sovereign, incarnating each in a separate 
body, thus forming the legislative, executive, and judicial power. 
So we have the mystery of the political trinity, which leaves the 
sovereignty in its essence, one and indivisible, even though divided 
into three elements — into three distinct persons, equally sovereign. 

The legislative power becomes incarnate either in the assembly 
of the people or in the assembly of their representatives. It is 
especially through the legislative power that the sovereignty of the 
state manifests itself. It is this power which enacts provisions, 
which become rules of positive law, binding on everyone, not only 
on individuals, but also on the different powers of the State — 
on the judicial, executive, and on legislative power itself. It can 
modify or abrogate the law, but so long as the law exists it is bound 
by it. 

The legislative power, on the other hand, can make no law con- 
trary to the obligations of the State, such as have been determined — 
above. It can make no law which will interfere with any right 
whatsoever of the individual, whether these obligations of the State 
and those rights of the individual have been expressly recognized 
and sanctioned, as in France and in the United States by the con- 
stitutions and written laws, or whether they have been, as in 
England, recognized and sanctioned by custom — spontaneous 
manifestation of the collective conscience. 

The Constitution of 1791 has clearly set forth this limitation 
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upon the legislative power in terms which must be quoted: “The — 


legislative power cannot make any laws which shall infringe and 
interfere with the exercise of the natural and civil rights recorded 
in the present title of and guaranteed by the Constitution.” (Con- 
stitution, 1791, title I, paragraph 3.) 

Every law is presumably in harmony with this rule and intended 
to protect the rights of the individual, to reconcile them with the 
needs of the community. That is why every law is obligatory and 
is to be respected by all. That is also why every law binds the State 
itself. Here we reach the central point of the doctrine. The State 
is not only bound by the superior principle of the individual juridical 
autonomy, it is also bound by positive laws which it enacts itself, 
since these laws presumably are based upon individual rights and 
have for their object the protection of individuals. If the State 
disregards them, it would ipso facto be infringing on the rights of 
the individual. Thus, the individualistic doctrine, at least if we 

admit its point of departure, results in a very logical and very 
satisfactory solution of the problem how to explain the assertion 
that the State is bound by positive laws which it enacts itself. 

Parliament, the holder of the legislative power, cannot make a 
single provision in violation of the law so long as the law exists. 
The executive power must conform to law, and the judicial power 
can only judge in conformance with the law. But what must and 
what can the judicial power do, if we assume that the law spoken of 
previously is contrary to the superior principle (/a régle supérieure), 
written or not written, which in the individualistic conception is 
binding on the State? This question has been answered differently 
in France and in the United States, starting, however, from this 
very individualistic conception and from this same notion of sepa- 
ration of powers. 

Thus, it is said in the United States: The legislative power ought 
to apply the law; but it cannot be obliged to apply a law which 
it believes to be contrary to the superior law (le droit supéri- 
eur) binding on the legislator himself. Consequently, all tribunals 
(toute jurisdiction) have the power and the duty of deciding whether 
or not the law in issue before it is in harmony with such superior 
principle. As this principle is usually set forth in a written con- 

stitution, they say: All tribunals have the right to pass on the 
constitutionality of a law and not to apply it if it is believed to be 
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unconstitutional. In France, on the contrary, till recent years, we 
have taught as a kind of dogma that the judiciary is not competent 
to pass on the constitutionality of laws, and must apply every law 
regularly voted and promulgated even when it seems to it uncon- 
stitutional; or in other words, that no question of unconstitution- 
ality can be considered. The French tribunals have many times so 
decided. 

The American solution is certainly much more in harmony with 
the principles of the individualistic doctrine than the French 
solution. The tribunals have, it is true, for their first duty the 
application of the law; but they must apply the constitutional pro- 
visions as well as the ordinary laws. Then if a conflict exists 
between an ordinary law and a constitutional provision, the tribu- 
nals are necessarily and logically obliged to apply the superior law, 
that is to say, the constitutional provision. On the other hand, the 
American solution creates in a singular manner a positive sanc- 
tion for enforcement of the obligation resting upon the legislative, 
namely, to respect the superior principles of right (/e droit supéri- 
eur) imposed upon it. It is interesting to note that in reality the 
French doctrine very clearly works out in the sense of the Ameri- 
can solution? 

The executive and the judicial power are not supposed to do 
anything contrary to law; and, therefore, the State must create 
machinery for annulling any administrative or judicial act done in 
violation of the law; and it must recognize and sanction the personal 
responsibility of the agents guilty of having so violated it. 

But all that, nevertheless, can be of no avail in guaranteeing 
the individual against the infringement of his rights. Need the 
principle be carried out to its logical conclusion? Must we go so 
far as to say that, if the State infringes upon individual rights, the 
individual can legitimately resist this usurpation of power by force? 
Is it necessary to recognize as a right of the individual what has 
for centuries been called resistance to oppression? 

Theorists believing in individualism have not hesitated in going 
that far. They have affirmed as a logical consequence of the 
principle that the individual has the right not only to refuse to ex- 
ecute an authoritative order contrary to law, but even to oppose 
by material force the command of such authority when it interferes 


3 Berthélemy and Jéze, Revue du droit public, 1912, pp. 365 et seq. 
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with such rights, and even to overthrow the government by force 
as a violator of right. According to the terminology of theologians, 
the theorists of the individualistic type have admitted, as legitimate, 
resistance to oppression, passive resistance, defensive resistance, 
and even aggressive resistance. 

Without going further back than the seventeenth century, we 
can find, in Locke, the right of resistance to oppression frankly 
affirmed. He thus writes: “When legislators try to steal and 
to destroy the things which belong by right to the people or to 
reduce them to slavery under an arbitrary power, they place them- 
selves in a state of war with the people. . . . It devolves, then, 
upon the people that have such right to regain their original liberty 
. . . to provide for its conservation and security.” * 

The French Declaration of Rights sanctions especially the right 
of resistance to oppression. The Declaration of 1789 places resist- 
ance to oppression among the natural and indefeasible rights of 
man on the same footing with liberty, property, and security. But 
it is not confined even to these statements of it. (Article 2.) In 
the Declaration of 1793 there is a doctrinal explanation of resistance 
to oppression. Articles thirty-three to thirty-five are worth quoting 
at length: “‘ Resistance to oppression is the consequence of the other 
rights of man. There is oppression with respect to the social body 
when a single one of its members is oppressed; there is oppression 
against each member when the social body is oppressed. When the 
government violates the rights of the people, insurrection is, for 
the people and for each portion of the people, the most sacred of 
rights and the most indispensable of duties.” 

The Convention approved even of the murder of one who had 
usurped power without right by violence or by trickery — of one 
whom the ancient theologians called a tyrant ab initio (tyran 
d’origine). ‘‘Let every individual that would usurp sovereignty 
be put to death immediately by the free men.” (Declaration of 
Rights, 1793, article 27.) 

Thus insurrection against the tyrant by practice (le tyran 
d’exercice), against the government whose power has a legitimate 
origin but which is being used in an oppressive manner, and against 
the tyrant ab initio, the usurper, are the ultimate and logical 


4 Locke, Traité du gouvernement civil, French edition, Amsterdam, 1691, pp. 269 
and 285. 
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consequences of the individualistic doctrine in the domain of 
politics. 
V 

In the domain of private right the individualistic doctrine has 
also constructed a strongly organized system which serves as a 
model for all civil codes of modern countries. The propositions 
of which it is comprised are logically deduced from the principle. 

The State cannot infringe upon the free development and activity 
of the individual. Consequently it must respect and guarantee 
the results of this activity. The foundation of ownership may be 
stated in two words: individual right, natural and indefeasible, and 
liberty, inasmuch as there is at bottom only liberty in so far as it 
acts, works, and produces. All declarations of rights of the revolu- 
tionary epoch place ownership beside liberty among the natural 
individual rights. 

On the other hand, the autonomy of the individual implies the 
power in him of diminishing or extending his sphere of legal activity 
by an act of his own will, through performing what is called a 
juristic act, creating determinate relations with another individual. 
But these legal relations between two subjects of rights imply that 
the one wills to increase his sphere of juristic action, and that the 
other wills to diminish it. Consequently, they imply an agreement 
of wills, which is contract. Two consequences result from it. First, 
a relation of right between two individuals can exist in principle 
only by contract and every juristic act is normally a contract. 
Second, the State is obliged to guarantee the contract binding two 
individuals, and to assure its execution, if need be, by material 
constraint. This obligation is the direct consequence of the obliga- 
tion resting on the State to protect the autonomy of the individual. 

The State is obliged also to respect and to execute the contracts 
to which it is party. One could say, as has in fact been said: The 
State is not bound by the contracts it makes because its will being 
sovereign it cannot be bound by the will of the other contracting 
party. Not at all, answer the advocates of the individualistic 
doctrine. The State is bound by the contracts which it makes 
because these contracts can arise only by means of an act of the 
autonomous will of those who contract with the State. The latter 
is obliged not only to respect this autonomous will but also, for 
that reason, the contract which it has willed. 
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Finally, the State must make reparation for all damage which 
it causes to an individual when it exceeds the limits of its legitimate 
activity, and it must compel every individual to repair whatever 
harm is caused to another when acting without right. 

And so we find three general propositions, derived logically from 
individualistic principles, which alone constitute the whole basis 
of law as to interest of substance in the Code Napoléon: Inviola- 
bility of the right of ownership; obligatory force of contracts; 
reparation for all injuries caused unlawfully. Articles 544, 1134, 
and 1382 of the Code Napoléon, which sanction these rules, are 
only the application in the domain of private right of the principles 
of the Declaration of Rights. I have tried to show elsewhere how 
this purely individualistic and wholly metaphysical conception of 
the ‘Code Napoléon disappeared progressively and how our civil 
law evolved toward a realistic and social system.® 


VI 


The individualistic doctrine — thanks to the richness of its 
principle — could also give us a solution of one of the most difficult 
problems of the modern world, which will confront us with a singular 


intensity when the turmoil now upsetting the whole civilized world 
shall have come to an end. The problem of international law is 
found wholly in the contradiction between the notion of sovereignty 
and that of legal limitation of the will. If the State possesses a 
sovereign will, that is to say, is its own mistress, and determines 
itself only by itself, it cannot be bound by a superior rule — by 
obligations toward another State — because it would then cease to 
be sovereign. One could then say that there cannot exist between 
two or more sovereign states any relation of right, any reciprocal 
obligation of a legal character; that violence and force are the only 
laws of international relations. 

We know with what impudence this proposition was affirmed 
at the very beginning of the war by the representatives of Germany. 
We shall see, moreover, that with more discretion the greatest 
jurisconsults of Germany have said in reality exactly the same 
thing. 

In bringing into international relations the principle of the 


5 I beg to refer the reader to my book, Les transformations du droit privé, 1912. 
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autonomy of the will, the individualistic doctrine has been able 
to give a satisfactory solution to the problem. Every State is an 
organized nation; every nation is composed of individuals, all gifted 
with an autonomous will; and it is the codrdination and the fusion 
of these autonomous wills that forms the national will. The latter 
is autonomous like the individual wills which are its constituent 
parts. All nations of whatever size are equally autonomous, that 
is to say, have equal rights to independence and to the free develop- 
ment of their activity. States, which are only organized nations, 
being therefore free and equal, like individuals, are obliged to 
respect this equality of all, both as to independence and autonomy. 

Since then, just as in the society of individuals there arise obliga- 
tions which limit the liberty of each to the extent necessary to pro- 
tect the liberty of all, so in the society of States there exist jural 
principles which impose certain restrictions upon the independence 
of each in order that the autonomy of each will be respected and 
protected. Several of our constitutions have very clearly formulated 
these principles. Under the sixth title of the Constitution of 1791 
we read: “‘The French nation refuses to undertake any war for the 
purpose of making conquests, and will never employ its forces in 
restraint of the liberty of any people.” The same idea is expressed 
in the Constitution of 1793: ‘The French nation is the friend and 
the natural ally of free peoples. It does not meddle with the 
government of other nations; it will not tolerate intermeddling by 
other nations with its own. It gives asylum to strangers banished 
from their country for the cause of liberty. It refuses such refuge 
to tyrants. It will not make peace with an enemy which is oc- 
cupying its territory.” The world knows that with respect to 
these matters France of 1917 is of the same faith as the France of 
1793- 

The constitutional law maker of 1848 wrote thus: “The French 
Republic respects foreign nationalities as it means to have hers 
respected; it undertakes no war for purposes of conquest and never 
uses its forces in restraint of the freedom of any people.” — 
to the Constitution of 1848, paragraph 5.) 

An exposition of the French doctrine as to the foundation of 
international law is not attempted in this paper. It will suffice 
to recall that its most eminent representatives agree to place at 
the very foundation of international law what they call fundamental 
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rights of States, the aggregate whereof make up their independence 
and their autonomy. ° 


VII 


I do not intend to enumerate all the difficulties which are raised 
by the individualistic doctrine, but only to indicate a few of the 
more important reasons that make it theoretically inadmissible, 
and to all intents and purposes will sooner or later completely over- 
throw it. It is really admirably constructed. The principle behind 
it once admitted, all the consequences follow in perfect logical order. 
This in itself is pleasing to the mind. But such principle has not 
been and cannot be proved. It contains an insoluble contradiction 
in itself, and as soon as it is impeached its whole structure breaks 
down. 

The affirmation that man because he is man, taken isolated and 
by himself, separated from other men, in the state of nature, as 
they said in the eighteenth century, is endowed with certain rights, 
peculiar to his nature as man, — this affirmation is purely gra- 
tuitous; it cannot be supported by any direct proof. It is a purely 
metaphysical proposition with respect to the nature or, as the 
schoolmen used to say, the essence, of the human being. This 
affirmation might suffice in a period of metaphysical belief; but it 
is a purely verbal expression — nothing more — in a positivist and 
scientific epoch like ours. It can satisfy a believer, but it is void 
of all scientific and positive value. 

The statement with respect to the natural man, isolated, free 
and independent, is not only an affirmation of a metaphysical 
nature, but, moreover, is contradicted by the ascertained facts as 
to the physical nature of man, which can be the object of direct 
observation by scientific methods. Today all biological and an- 
thropological sciences prove that man, given his physical organs 
and his physiological constitution, cannot live alone, has never lived 
alone, can live only in society, and has never lived except in society. 
The whole progress of the natural sciences establishes the fact in a 
more and more conclusive way. One cannot consider the natural 
man independent and isolated; one can think of man only as a 
social being or rather one can conceive only of society. Man does 


6 Cf. Pillet, Les droits fondamentaux des Etats, Revue du droit internationale 
public, V, 1898, and VI, 1899. 


24 HARVARD LAW REVIEW 


not exist anterior to society; he exists only in society and through 
society. It is not true to say that there have been, nor even that 
there can be, men naturally free, isolated and independent, whose 
coming together has formed societies. There have been societies 
of men since the beginning of the existence of man. To think of 
man isolated is to think a thing which does not exist, and which the 
facts prove never to have existed. Therefore the idea of the social 
man is the only possible starting point of juridical doctrine. 

Moreover, the principle of the individualistic doctrine contra- 
dicts itself. They say that natural man, taken as such, apart from 
his dealings with other men, is born with rights which he brings with 
him in entering society, and that it is these natural rights which 
he can assert against society and the State, which is'but society 
organized. Then let the innumerable dissertations which have 
been written on the nature of subjective right be what they may, 
let the proposed theories vary as they will in detail, all writers 
in the long run agree to recognize that subjective right essentially 
can be only this: the power of a will, manifesting itself by outward 
action, to impose certain objects of its will upon the respect of other 
wills. Subjective right implies three elements: A subject with a will, 
who expresses his will; something desired by the subject; and a 
person upon whom the subject whose will is manifested externally 
imposes the object of its will. Apart from the object desired, we 
must say, according to the traditional formula, that all subjective 
right implies an active subject and a passive subject. 

Consequently, if we suppose the natural man isolated, he cannot 
have any rights. Man at birth cannot bring rights into the society 
which he enters; he can have rights only after he has entered society 
and because he has entered into relation with other men; Robinson 
on the island has no rights; he acquires them only upon meeting 
human beings. Man cannot bring into and maintain rights in 
society which he does not have, which he could not have until 
he entered it. He has acquired rights, if he has any, only after 
becoming a member of the society of which he is a part, and 
because he has become a part of it. Up to the time he enters into 
society, man certainly has faculties; but he has not, he cannot have, 
rights. 

Thus the whole individualistic doctrine breaks down. Man can- ' 
not oppose society with natural rights which he has not; he cannot 
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place in opposition to it rights that he has only because he lives in 
society. 

Nevertheless, we might still admit, strictly speaking, the individ- 
ualistic doctrine and the now disproved and contradictory postulate 
concerning natural individual rights, if it truly and efficaciously 

gave us a solution of the problem of legal limitations upon the 
powers of the State. But upon a more careful and final considera- 
tion of the matter, it can be seen that the individualistic doctrine 
does not solve the problem. In reality, it supposes and opposes 
two contradictions, the sovereignty of the State and the autonomy 
of the individual. __ 

Let us recall the terms of the problem. The State is sovereign; 
but such sovereignty has its limits. The foundation for and the 
determination of these limitations are found, according to the in- 
dividualistic doctrine, in the existence of the natural rights of the 
individual anterior to the State, which the latter must respect and 
guarantee, but to which it can add limitations to the extent neces- 
sary to protect the rights of all. 

This being granted, we cannot escape the following dilemma. 
Either the autonomy of the individual comes to limit the power of 
the State, to determine the extent of the restrictions which it can 
bring to bear upon the individual activity of each — in which case 
the State ceases to be sovereign, since there is a will other than its 
own which comes to determine the limitations upon the manifesta- 
tions of its own will— and so the sovereignty of the State dis- 
appears; or else, by reason of this sovereignty, the State determines 
freely and without reserve the restrictions which in its sovereign 
discretion it thinks ought to be brought to bear upon the autonomy 
of the individual. In that case it is the autonomy of the individual 
which disappears. 

The individualistic doctrine reduces itself necessarily either to 
the negation of political sovereignty and to anarchy, or else to 
the negation of individual liberty and to political absolutism — 
to the anarchism of a Stirner and of a Bakounine, or to the absolut- 
ism of a Rousseau and of a Hegel, or still further, to Jacobin or 
Caesarian despotism. 

The dilemma into which the individualistic doctrine leads did 
not escape some of the masters of philosophy and of legal and 
political theory either in France or in Germany. That explains 
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the prodigious effort in both countries to maintain intact the 
sovereignty of the State and at the same time to protect the auton- 
omy of the individual. This fruitless effort has had no result other 
than to strengthen the theoretical foundation of unlimited sover- 
eignty, while creating an illusion through skillful sophistry that the 
autonomy of the individual is secured. 

These attempts, however, have had a considerable influence in 
the world. They deserve to be considered. They are represented 
by the great names of Jean Jacques Rousseau, of Kant, and of 
Hegel, whose political doctrines, even though they do not in reality 
follow one another directly, have one thing in common, namely, 
that they tend to show the limitless sovereignty of the State and to 
reconcile it with the autonomy of the individual. Neither Rousseau, 
nor Kant, nor Hegel was a jurist by profession; but their doctrines 
have had a direct and definite influence on juridical theories in 
France and in Germany. Beyond the Rhine, in Jhering and Jellinek 
they have led to doctrines concerning the voluntary auto-limitation 
of the State which are both subtle and singularly dangerous for 
liberty; in France they have brought about the reaction to juridical 
realism of Royer-Collard and of a few contemporary jurists. 
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CHAPTER II 


JEAN JACQUES ROUSSEAU AND THE DOCTRINE OF THE 
SOCIAL CONTRACT 


PEAKING of the Declaration of Rights of 1789, M. Paul Janet 
writes: “Such an act does not come from Montesquieu, but 
from J. J. Rousseau.” M. Tchernoff, in an interesting study of 
Montesquieu and J. J. Rousseau, declares that the philosophy of 
the Declaration of Rights of Man comes from J. J. Rousseau.” 
The opinion thus expressed by these two authors is widespread but 
nevertheless is radically wrong. The Contrat Social is at the an- 
tipodes of the Declaration of the Rights of Man, full of liberal 
individualism, and proclaiming to the world the fundamental duties 
which limit the powers of the State. J. J. Rousseau is the father of 
Jacobin despotism, of Caesarian dictatorship, and, upon closer 
observation, the inspirer of the doctrines of absolutism of Kant 
and of Hegel. And to prove this it is only necessary to read the 
Contrat Social. But it must always be read in its entirety. 


I 


That Rousseau is a convinced individualist we cannot deny. 
He, too, presupposes the natural man, free and independent, endowed 
at birth and by virtue of his nature with rights, which in the aggre- 
gate form the autonomy of the human person. But in Rousseau’s 
theory these rights of the individual cannot place restrictions 
upon the sovereign power of the State which remains without limit. 
The originality of Rousseau, like that of Hegel some years later, 
consists in attempts to prove that, in spite of this power of the 
State, man remains free and retains the fullness of his autonomy. 
To prove it the philosopher of Geneva piles sophism upon sophism. 
But the eloquence of his style has caused illusion, and the influence 
of the book has been as considerable as it has been harmful. 

Thus, according to Rousseau, man is born free and independent; 


1 Paul Janet, Histoire des doctrines politiques, second edition, Vol. II, p. 612. 
2 Revue du droit public, 1903, II, p. 96. 
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it is by an act of free will that he enters into society. By the social 
contract he loses a part of his natural independence, but in return 
he acquires the guarantee of his rights — a security. By the social 
contract he abandons only those of his natural rights the loss of 
which is necessary to the maintenance of society. The other rights 
he retains. But it is the sovereign who determines, with full and 
absolute independence, the extent of the rights taken away and 
those retained. And so the sovereignty of the State remains um- 
impaired and complete. 

In spite of all this unlimited power of the State, man, according 
to Rousseau, remains the autonomous individual which he is by 
nature. 

How can this miracle be accomplished? By the sophistical 
invention of the social contract as understood by Rousseau. By 
the effect of the contract, that is to say, by the effect of the tacit 
adherence of the individuals to the social grouping to which they 
belong, there is formed a common personality (un moi commun), 
which is the collective will of the group — as Rousseau expresses 
it, the general will. This will of the group or general will is the 
sovereign will of the State, and this it is which, without any reserva- 
tion, can bring about all the restrictions on the free activity of the 
individual which it thinks expedient; on two conditions however: 
First, that it ordain them directly and not through representa- - 
tives; second, that it ordain them in the form of a general disposi- 
tion. Can the individual, whose activity is so limited and reduced 
by the State in its sovereign capacity, complain, and claim that by 
such arrangement he ceases to be free and loses his autonomy? 
Not at all. Since this will of the State is the general will, it is the 
will of all, and accordingly it is the individuals themselves who 
create such restrictions upon their own wills. They are not, there- 
fore, in submission to a will superior to their own. They are in 
submission to a general will formed by their own wills. They 
thus remain perfectly free. 

Let us not say that, for the expression of this general will, there 
is formed a majority and a minority, and that in reality it is the 
majority which imposes its will upon the minority; that is to say, 
one group of individuals imposes its will upon another group, and 
this majority will be naturally and unconsciously oppressive. 
Such objection, answers Rousseau, is unimportant. In fact, if in 
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the assembly of the people the majority want something contrary 
to the wishes of the minority, it simply goes to show that the persons 


making up the minority are mistaken, since the majority expresses - 


the general will and the general will cannot err. 

Thus, by this sleight-of-hand performance the sovereignty of 
the general will and the autonomy of the individual remain com- 
plete and are reconciled in this powerful synthesis, the State. In 
his philosophical rubbish Hegel does not say more. 


II 


Everybody knows the celebrated opening passage of the Contrat — 


Social, which begins: “Man is born free, and everywhere he is in 
chains. Many men believe themselves to be masters of others and 
are even greater slaves than they. How has this change been 
brought about? Ido not know. What can make it legitimate? I 
think I can solve this question.” The purpose of the work is thus 
clearly and distinctly formulated: to show how it is legitimate that 
man who is born free should everywhere be in chains; or, what is 
the same thing, how it happens that the limitless sovereignty of the 
State should be legitimate, in spite of the fact that man is naturally 
free. It can be thus only if we prove that this sovereign power 
exerted against individuals is a power which the individuals exercise 
against themselves. The proof is impossible; but the eloquence of 
Rousseau has deceived many into believing that he had proved it. 
This limitless State sovereignty grows out of the social contract, 
the essential elements of which, according to Rousseau, are these: 
“Tf then,”’ he writes, “‘we disregard in the social pact what is not of 
its essence, we shall find that it is reduced to the following terms: 
each one of us places his person and all his power in common under 
the supreme direction of the general will, and each of us receives 
in return as a member an indivisible part of the whole. Instead 
of a particular person, each as a contracting party, this act of 
association produces forthwith a moral and collective body, com- 
posed of as many members as the Assembly has voices, and which 
receives from this same act its unity, its common ego (som moi 
commun), its life, and its will. This public person that is thus 
formed by the union of all the others was formerly designated the 
city, but now is styled a republic or body politic, which, however, 
is called by its members the State when it is passive, the sovereign 
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when it is active, and the power when it is compared with similar 
bodies.” 

Has this sovereign State a limitless power over the individual ? 
Or, on the contrary, is its action limited by a principle superior to 
itself? By such contract does the individual lose all his rights as 
against the sovereign? Or, on the contrary, does he retain certain 
of his rights, which, remaining, come to limit the action of the 
State? 

If one were only to read chapter four of the second book of the 
Conirat Social, one might think that Rousseau, like Locke and the 
authors of the Declaration of Rights of 1789, admits the reservation 
by the individual in society of his natural and indefeasible rights 
that come to limit the power of the State. The chapter is in fact 
entitled Limitations upon the Sovereign Power. In it we read: “It 
is settled that all that each individual loses by the social pact in 
respect to his rights or his liberty is merely that which is of impor- 
tance to the community. All the services that a citizen can render 
to the State he owes to it as soon as the sovereign calls upon him 
for such services; but the sovereign, on the other hand, can burden 
the subjects with no restraints not useful to the community.” 

It is probable that writers who assert that J. J. Rousseau was the 
inspiration of the profoundly liberal doctrine of the Declaration of 
Rights confined their reading to this passage of the Contrat Social. 
If they had read what precedes and what follows, they certainly 
would not have formulated any such idea. Taken by itself, the 
passage of Rousseau previously cited is in absolute contradiction 
with the work as a whole. In this same chapter four Rousseau 
expresses himself very clearly: “It is a question,” said he, “of 
making a clear distinction between the respective rights of the 
citizen and of the sovereign, that is, of the duties which the former 
must perform in the capacity of subjects, and of the natural right 
which they must enjoy in the capacity of men.” Therefore, if the 
individual retains certain rights in society, he does so in his capacity 
asaman. As citizen he is bound by the omnipotence of the State. 
Rousseau says this also in so many words. But if the citizen is 
bound by the omnipotence of the State in the capacity of citizen, we 
can hardly see how the permanence of his natural rights as man can 


3 Contrat social, Bk. I, chap. VI. 
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limit this unlimited power. Does not Rousseau make this dis- 
tinction for that matter, and assert that the human personality 
in its entirety is completely swallowed up by the collective person, 
the State? 

{In chapter six of the first book of the Contrat Social is the follow- 
ing: “These clauses [of the social pact] can be reduced to a single 
proposition: the total alienation by each associate of all his rights 
to the whole community. . . . Furthermore, the alienation being 
made without reservation results in a union as perfect as is possible; 
and no associate has anything left to which he can lay claim, because, 
if there remained some rights in the individuals — since there 
would be no common superior to pronounce between them and 
the public, each one being in certain respects his own judge — he 
would soon pretend to be his own judge in everything; a state of 
nature would result; and the association would become necessarily 
tyrannical or vain.” 

That is not all. In the seventh chapter of the first book entitled 
The Sovereign we read: ““We must remark furthermore that the 
deliberate acts of the State, which can place all the subjects under 
obligation to the sovereign on account of the two different aspects 
from which each may be considered, cannot for that reason place 
the sovereign under obligation to itself, and that consequently it 
is contrary to the nature of the body politic that the sovereign should 
impose a law on itself which it could not violate. As it can only be 
considered from a single point of view, it is then in the position of 
an individual contracting with himself; according to which we see 
that there is and can be no kind of law fundamentally obligatory 
upon the body politic — not even the social contract.” 

Let us compare this proposition with paragraph three of title 
one of the Constitution of 1791: “‘The legislative power shall not 
enact any laws which shall infringe upon or be a hindrance to the 
exercise of the natural and civil rights herein contained and guar- 
anteed by the Constitution.” Let us now ask the authors previ- 
ously mentioned whether or not they persist in thinking that the 
Declaration of Rights of 1789 and the guarantee of such rights in the 
Constitution of 1791, which is only a development of the former, 
have been taken from the Contrat Social. 

To conclude, if the absolutism of Rousseau need be proved, it 
would be sufficient in doing so to quote again the passage in which 
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the philosopher, having said that “each one loses, by the social 
pact .. . only that part of his freedom the use of which is of 
importance to the community . . .,” hastens to add: “We must 
agree also that the sovereign is the judge of this important matter.” 

Let us also quote the passage relative to the religion of the 
State: “There is, then,” writes Rousseau, “‘a purely civil profession 
of faith, the principles of which are to be determined by the sover- 
eign, not precisely as a dogma of religion, but as sentiments of 
sociability, without which it is impossible to be either a good citizen 
or a faithful subject. Without being able to compel anyone to 
believe them, the sovereign can banish from the State unbelievers. 
It may not banish such a person as impious but as being unsociable, 
as being incapable of seriously cherishing laws and justice, and of 
immolating himself if need be to duty. But if anybody, after 
having publicly recognized these very dogmas, conducts himself as 
if he did not believe them, let him be punished by death; he has 
committed the greatest of crimes; he has lied before the laws.” 
Here is certainly the language of a true liberalist; and perceive 
how truly he has given inspiration to the Declaration of Rights of 
1789, in which it is written that “nobody should be interfered with 
in respect of his opinions, even his religious belief!” 

Rousseau does not content himself for that matter with affirma- 
tions in respect to the existence of this civil religion which each one 
must believe and practice under penalty of death. He formulates 
its dogmas. “The dogmas of civil religion,” says he, “must be 
simple, few, expressed with precision, without any explanation or 
commentary. The existence of a powerful, intelligent, beneficent, 
foreseeing, and provident Divinity, the life to come, the happiness 
of the upright, the punishment of the wicked, the sanctity of the 
social contract and of the laws; these are the positive dogmas. As 
to the negative dogmas, they may be limited to one only — intoler- 
ance. It is one of the creeds which we have excluded.” 

We should be much mistaken if we were to believe that Rousseau, 
in formulating as a dogma the exclusion of intolerance, meant to 
leave to citizens their free belief and the free practice of their 
religion. The intolerance which he intends to exclude from the 
State is simply Catholicism. Let us quote here the end of the 
chapter: ‘Now that there no longer is nor can any longer be any 
exclusive national religion, we must tolerate all religions which 
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tolerate all others, in so far as their dogmas have nothing in con- 
travention of the duties of a citizen. But whoever dares to say 
that, outside the church there is no salvation, must be banished 
from the State. . . . The reason for which, it is said, Henry IV 
embraced the Roman religion should be sufficient to make every 
honest man leave it, especially any prince who has any reasoning 
power.” To tolerate the different religions, but to banish Catholics; 
that is the last word of J. J. Rousseau in matters of religious liberty. 


IV 


Does this limitless sovereignty of the State leave intact the 
autonomy of the individual? Yes, answers the philosopher; and 
it is the principal purpose of his theory to prove it. By such theory 
he clears the way for the philosophers and jurists of modern Ger- 
many who, following him, will come to assert that the individual 
can find the fullness of his being only in the State; and that the 
latter can be all powerful without lessening the autonomy of the 
individual. Rousseau says nothing more than to maintain that 
by the operation of the social contract, which creates the social 
will, the individuals, in obeying this collective will, will be obeying 
only themselves. The more powerful the collective will, the more 
powerful will become the individuals themselves since the collec- 
tive will is composed only of individual wills. Thus, to affirm the 
limitless sovereignty of the collective will of the State is to affirm 
the unrestricted autonomy of the individual. The individual au- 
tonomy springs from the sovereignty of the State; and it is in 
direct ratio to this sovereignty. 

This sophistry is found on every page of the Contrat Social; it 
is as it were its Leit-motiv. In chapter six of the first book Rousseau 
states the problem thus: “To find a form of association which will 
defend and protect, with the combined strength of all, the persons 
and the goods of each associate, by which each one in combination 
with all the others will nevertheless be obeying only himself and will 
remain just as free as before.” The social contract furnishes the solu- 
tion. ‘Such is,” according to the philosopher, “‘the fundamental 
problem, the solution of which is found in the social contract.” 

How can that be? The answer is: “The sovereign, being’ created 
only by the individuals that go to make it up, does not have nor 
can it. have any interest contrary to theirs; consequently, the 
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sovereign power needs no guarantee towards its subjects, because it 
is impossible for the body to desire to injure all its members; and 
we shall see hereafter that it can do harm to none in particular. 
The sovereign from its very nature is always what it should be.”’ 

An objection comes to mind naturally. The expression of this 
collective will implies the formation of a majority and a minority. 
In fact it is not the collective will which is imposed on the individual 
will, it is the will of a group having a majority which assumes the 
right to impose itself upon the minority; and by that very situation 
the whole argument breaks down. This does not embarrass our 
philosopher. He answers the objection by a pure sophism. Let the 
reader judge for himself. “Each individual,” he writes, “can in the 
capacity of man have an individual will contrary or dissimilar to 
the general will which he has as citizen; his private interest can 
prompt him quite differently from the common interest... . In ~ 
order, then, that the social pact may not be a vain formulary, it 
tacitly contains this agreement which alone can give strength to 
the others, that whoever shall refuse to obey the general will shall 
be constrained by the whole body; signifying nothing more than 
that he will be forced to be free.” 

We have here the gist of the theory, and at the same time, 
the inspiration for the despotic doctrines of Hegel and of con- 
temporary German jurists. Man, according to this conception, 
is truly free only if he obeys the State passively. If he refuses to 
do so, he refuses to be free; and the commanding and constraining 
power of the State is without limit because it has no other object 
and no other effect than to constrain man to continue to be free. 
The greater the power of the State, the freer the individual. The 
idea occurs frequently in numerous other passages of the Conirat 
Social. The third chapter of the second book is entitled: Whether 
the General Will can Err, and begins with this sentence: “It follows 
from what precedes that the general will is always right and always 
tends toward public utility.” 

In the fourth chapter of the second book we read: “What is, 
properly speaking, an act of sovereignty? It is not an agreement 
of the superior with the inferior, but an agreement of the body with 
each one of its members. . . . So long as the subjects are bound 


only to such agreements they obey nobody other than their own 
will.” 
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The second chapter of the fourth book has probably the most 
characteristic passage: “Apart from the primitive contract, the 
voice of the greatest number always binds all others; it is a con- 
sequence of the contract itself. But, it is asked, how a man can be 
free and under obligation to conform to wills which are not his own? 
How are opponents free and yet bound by laws to which they have 
not consented? I answer that the question is badly phrased. The 
citizen consents to all the laws, even to those that are passed in 
spite of him, and even to those that punish him when he dares to 
transgress them. The unvarying will of all the members of the 
State is the general will; it is by means thereof that they are citizens 
and are free. When a law is proposed in the assembly of the people, 
what is asked of them is not precisely whether or not they approve 
the proposition or whether they reject it, but whether it be in con- 
formity with the general will, which really is theirs. Each one in 
voting expresses his opinion on the matter, and by the counting 
of the votes declaration of the general will is obtained. When 
therefore an opinion contrary to my own prevails it proves nothing 
more than that I must have been mistaken and that what I sup- 
posed to be the general will was not. If my particular viewpoint 
had prevailed, I should have done something else than what I really 
willed; and in that case I should not have been free.” 

Man is free, then, only when he is passively in submission to the 
orders of the general will. According to Rousseau the all-powerful 
State creates the liberty of the individual. It will be found that 
Hegel, in another way, says nothing different. 


V 


It is important, nevertheless, to notice that, according to Rous- 
seau, the act of sovereignty of itself is binding upon all individual 
wills without limitation. The act of sovereignty is the law. But 
when is it law? Rousseau explains that very clearly. 

“When all the people,” he writes, “decree concerning all the 
people, they consider only themselves. And if a relation is then 
created, it is between the whole from one standpoint and the whole 
from another, indivisible, however, at all times. Then the matter 


concerning which they decree is general, like the will that decrees. © 
Such an act I call a law.” 4 


* Contrat social, Bk. II, chap. VI. 


4 
\ 
q 
q 
q 
q 
4 
4 
q 
q 
4 
4 
. 
4 
4 
q 
q 
4 
4 
q 
> 


36° HARVARD LAW REVIEW 


And a little further on he writes: ‘When I say that the object 
of laws is always general, I mean that the law considers subjects 
collectively and actions as abstract; never a man as an individual, 
nor an action as particular. . . . According to this idea we should 
not ask any longer who may enact laws, inasmuch as they are acts 
of the general will; nor whether the prince is above the laws, inas- 
much as he is a member of the State; nor whether the law can be 
unjust, inasmuch as no one is unjust with respect to himself; nor 
how one can be free and still bound by laws, inasmuch as they are 
only registrations of our wills. Furthermore, we see that the law 
unites the universality of the will to that of the object; and what a 
man, whoever he may be, orders in his own right, is not a law; 
neither is what the sovereign himself orders about a particular object 
a law but a decree; not an act of sovereignty, but of magistracy.”’ > 

This constitutes, we must admit, a certain limitation upon the 
power of the State. The sovereign can impose commands and 
restrictions without limit on individuals; but he can do so only on 
condition that these commands and restrictions be the same for 
everybody; because if he imposed them on some and not on others, 
the decree so made would not be a decision through a general 
medium, but one through individual channels, thereby ceasing to 
be an act of sovereignty. 

Hence Rousseau writes very logically as follows: “We can see 
by this that the sovereign power, wholly absolute, wholly sacred, 
wholly inviolable as it is, does not exceed and cannot exceed the 
limits of general covenants, and that every man can fully dispose of 
that which has been left to him of his goods and of his liberty by 
these covenants; so that the sovereign is never in a position to impose 
more on one subject than on another, because when the transaction 
becomes particular his power is no longer competent.” ® 

Finally, according to Rousseau, the State is omnipotent. It can 
do anything by means of a general enactment voted by the assembly 
of the people, expressing the general will — the will of the State. 
This will cannot make a mistake. It creates law because it so wills; 
and man remains free, whatever be the restrictions that the general 
will imposes upon him acting through a general medium. Rousseau 
himself summarized his doctrines in this way: “In every political 


5 Contrat social, Bk. II, chap. VI. 
6 Contrat social, Bk. II, chap. IV. 


‘ 
] 
j 
j 
$$$ 
eaten 


THE LAW AND THE STATE 37 


state there must be a supreme power, a central organization to which 
everything will be referred, a principle from which everything shall 
be derived, a sovereign who shall be all powerful . . . ; it is of the 
essence of sovereign power that it be unlimited; it must be of un- 
limited power to be of any value.” 

The formula for that matter was not new. It had been promul- 
gated in almost the same terms in the seventeenth century by the 
Protestant pastor, Jurieu, one of the forerunners of Rousseau, who, 
by mental aberrations which I do not understand, has been some- 
times presented as a liberal. The celebrated pastor wrote: “There 
must be in societies a certain authority which need not be consonant 
with reason in order to give validity to its acts; now this authority 
is vested only in the people.” ® 

Rousseau’s doctrine was also only a new principle applied to 
the conception of freedom in the ancient city, a conception which 
Fustel de Coulanges and Hermann have made so clear. The former 
says: “It is a singular error among all human errors to believe 
that in the ancient cities man enjoyed liberty. He did not think 
that there could exist rights as against the city and as against his 
gods. To have political rights to vote . .. that is what they 
called liberty. But man was none the less enslaved to the State.” '° 
And Hermann writes: “As against the State the freedom of a Greek 
in reality consists simply in knowing that he is dependent on no 
power since each of his fellow citizens is on equality with him 
by the power of the law.”" Is not this exactly the doctrine of 
J. J. Rousseau? 

VI 


And nevertheless, due to the prestige of style and the privileges 
of eloquence, the doctrine of the Contrat Social has spread broadcast 
in the world and has exercised a profound influence on political 
ideas. It is to the honor of France not to have applied it except 
for a very brief moment of its history. It is to the credit of French 
jurists always to have repudiated, by a very large majority, the 
absolutist conclusions formulated by J. J. Rousseau. Undoubtedly, 


7 Lettres écrites de la montagne, pt. II, letter VII. 
8 As to Jurieu, see Lureau, Les doctrines politiques de Jurieu, 1914. 
® Jurieu, XVIIT° lettre pastorale, Rotterdam, 1688, p. 418. 
10 Fustel de Coulanges, La cité antique, new edition, p. 267. 
1 Hermann, Lehrbuch der griechischen Rechtsalterthiimer, Thalheim’s edition, 1884, 
p. 28. 
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we have often invoked the authority of the citizen of Geneva, but 
in attributing to him doctrines which were not his. We placed 
under his authority the conception of natural individual rights 
protected by the social man and thereby limiting the powers of 
the State. We have seen that such was never his belief. But in 
attributing it to him we did so in good faith. 

In fact, Rousseau’s theories of absolutism have always been 
energetically repudiated in France, as well by the partisans of 
the metaphysical conception of the State as by those who uphold 
the realistic conceptions. The latter conceptions, as we shall see 
later, owe their origin in France above all to the difficulty that, do 
what we might, we could never, under the metaphysical conception 
of the State, construct a solid foundation for the juridical limitation 
of political powers. It goes without saying, then, that the realistic 
jurists have energetically repudiated the doctrines of the Contrat 
Social. 

But the partisans of the metaphysical conception of the State 
have equally repudiated these doctrines of absolutism. I desire 
to quote at this point a great professor, who up to his recent death, 
was the most representative authority in France as to the meta- 
physical conception of the State. I mean Esmein, the illustrious 
and the lamented Esmein. In the last edition of his Précis de droit 
constitutionnel he writes: “It really seems as if sovereignty must 
necessarily be unlimited, and that consequently the right of the 
State should also be unlimited. [Esmein quotes in a footnote the 
passage, before mentioned, from the Lettres de la montagne in which 
J. J. Rousseau affirms this omnipotence of the sovereign.] Such was 
incontestably the conception of the ancient Greek with respect to 
the sovereign. It is on the contrary one of the best established and 
the most prolific of ideas of modern times that the individual has 
rights anterior and superior to those of the State, which consequently 
must be respected by the State. . . . Once this principle is ad- 
mitted, it forms with all its consequences an essential element of 
constitutional law. In fact, it determines more narrowly than any 
other the limits upon the exercise of sovereignty, because it forbids 
the sovereign to make laws which interfere with individual rights, 
and commands it to promulgate those necessary to assure the 
efficacious enjoyment of these rights.” ” 


2% Esmein, Droit constitutionnel, Barthélemy’s edition, 1915, pp. 29 and 30. 
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In Germany, on the contrary, the pure theory of Rousseau has 
been the direct inspiration of all the systems elaborated for the 
purpose of establishing the unlimited power of the State while 
preserving the appearance of protecting and guaranteeing the au- 
tonomy of the individual. The central idea of the Contrat Social, . 
according to which man is only free because of being a member of 
the all-powerful State, is that he is all the freer the more energeti- 
cally the omnipotence of the State exerts itself; that the man whose 
acts of individual will are forbidden and condemned by the general 
will does not cease being free because, on the contrary, the general 
will does nothing more than to compel him to be free. This idea is 
found again, as such, in the doctrines of Kant and of Hegel. In 
their philosophical jargon they say nothing which the philosopher 
of Geneva had not clearly stated. Without doubt on many points 
of detail Kant and Hegel diverge from the Contrat Social; but the 
fundamental idea is exactly the same: Man is free only by means of 
and as part of the State, and the omnipotence of the latter not only 
allows the autonomy of the individual to subsist intact but alone 
assures its reality. 

The Contrat Social along with the civil religion already announces 
the deification of the State. Kant will teach the mystery of the 
political trinity patterned after the Christian mystery of the divine 
Trinity. Hegel will proclaim solemnly and without circumlocution 
the divinity of the State, which is thus the incarnation of good in 
itself. And so for him as for Rousseau, it is only through the State 
that the individual finds a full realization of his moral being; the 
power of the State is unlimited, and this omnipotence alone assures 
and guarantees the autonomy of the individual. 

Kant and Hegel were not jurists by profession; but their theories 
of right have directly inspired all the professional jurists of con- 
temporary Germany. 
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CHAPTER III 
KANT’S POLITICAL AND JURIDICAL DOCTRINE 


ANT’S political and legal philosophy, which is allied with his 
philosophical system as a whole, has been set forth particu- 
larly well in a book entitled Eléments métaphisiques de la doctrine du 
droit In the two works entitled Critique de la raison pratique and 
Fondements de la métaphisique des moeurs Kant wished to establish 
as the fundamental principle of all morality, the law of duty — the 
categorical imperative — this principle being determined by a 
method of pure reason. Kant desired thereafter to develop the 
rational consequences of the principle stated; and that is what he 
calls the metaphysic of morals, of which the book previously men- 
tioned, namely, La doctrine du droit, forms the first part. 
Now what is it exactly that Kant means by metaphysic of 
morals? 


I 


By metaphysics Kant means a theory of knowledge a priori, 
based on simple concepts. And so all moral rules must be derived 
logically from a principle; they are essentially a priori and are only 
moral laws as such. 

The metaphysic of morals, according to the philosopher, is com- 
prised of two parts. One, the philosophy of law, which treats 
of such duties as can be made subject to actual legislative control 
and called by Kant, for this reason, legal duties. The other, the 
doctrine of virtue, consisting of those duties which cannot be sub- 
jected to legislation, and which, depending only on one’s state of 
mind, are thus purely duties imposed by the conscience. To these 
two parts of the metaphysic of morals or the general theory of 
duties Kant has devoted a special treatise.’ 

1 Eléments métaphisiques de la doctrine du droit (Part I of La métaphisique des 
moeurs), J. Barni’s translation, Paris, 1853. [There is an English translation, entitled 
“Kant’s Philosophy of Law,” by Hastie, 1887. — Translator.] 

2 Barni, Introduction to the translation of Eléments métaphisiques de la doctrine 


du droit, p. 22. 
3 Barni, /. c. p. 22. 
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Thus the philosophy of law (la doctrine du droit) includes such 

outward manifestations as can be the object of actual legislative 
control, not depending only on conscience, as, for example, the 
obligation of keeping one’s engagements. These duties are not 
conscientious scruples, but legal duties, the theory under which 
they are expounded being a theory of right. 

The following question then arises: What are the immutable 
principles which are to serve as a foundation for all regulations of 
such outward action, or in other words what are the principles of 
natural law (du droit naturel)? Above and superior to all codes 
there are rules which, far from deriving their value from a piece 
‘of legislation, furnish to each enactment its type and its criterion. 
They are the laws which emanate from reason itself. 

Kant writes: “‘What is the universal criterion by means of which 
we can recognize in general the just from the unjust? That is what 
the jurist cannot determine, unless he disregards, for a time, these 
empirical principles, and if (while using these laws as a conducting 
current) he does not seek the source of his judgments in pure 
reason, as that through which alone the foundation of all positive 
legislation is possible. A philosophy of law purely empirical may 
be (like the wooden head in the fable of Phaedra) a very beautiful 
head, but alas without brains.’ 

Then if we consider the conception of law from this point of 
view, and if we look at it in connection with the obligation to which 
it corresponds, it assumes the following form: First, right applies 
only to the external relations of men among one another; right 
only appears in connection with the relations of individuals with 
one another; the idea of right is therefore that of a relation between 
persons. Second, this relation is not founded on pure desire or on 
simple need; it is a relation between the liberty of each person and 

that of all others. Third, in this reciprocal relation we should 
not consider the particular end which each person can propose for 
himself as to the use which he is to make of his liberty. The ques- 
tion is to know whether such use has in it anything contrary to 
liberty itself, of such a nature that it is regulated by a general law 
(loi) which consists essentially in the concurrence of the liberty 
of each with the liberty of all. 


4 Kant, Doctrine du droit, Barni’s translation, pp. 42 and 43. 
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Kant thus concludes: “Right is therefore the sum of the con- 
ditions by means of which the will of one can be in harmony with 
that of others according to a general rule (Joi) of liberty. All 
action is in conformance with right or justice, which permits the 
free will of each to be in agreement with the liberty of all according 
to a general rule (Joz).”’® 

Right thus understood implies the faculty of constraining. In 
fact as soon as a certain freedom of action has conformed to the 
principle of general liberty, it is just. All that is contrary to it is, 
by that very fact, contrary to this principle and consequently 
unjust. Resistance to anything preventing such harmony is then 
in conformance with the principle of general liberty and therefore 
is just. ‘‘Consequently,” says Kant, “right implies, according to 
the principle of contradiction, the faculty of constraining one who 
infringes it.” ® 

Right is thus finally a moral faculty of obliging others and of 
obliging them under the sanction of constraint. “It is a legitimate 
faculty in regard to them.” Thus understood right divides itself 
into innate right and acquired right. 

Innate right (le droit inné) is nothing more or less than natural 
liberty, the endowment of each human being, just because he is 
human.. This liberty is inviolable in each person, at least to the 
extent that it can remain in harmony with the liberty of others. 
“This unique and native right, which each possesses simply because 
he is a human being, is liberty — independence from all constraint 

imposed by the will of anybody else — inasmuch as it is in agree- 
ment according to such general principle with the liberty of every 
one.” § 

_ All men, having the same innate right, the same liberty, the 
‘same autonomy, are naturally equal among themselves; they are 
naturally free and equal, and this equal liberty of all is, Kant 
reiterates, ‘‘the independence which does not allow us to be forced 
by others into doing anything more than that to which we can 
oblige them in turn. . . . It is this characteristic of being his own 
master which man possesses.”’ ® 

As to acquired rights, they are those which man acquires in 


5 Kant, J. c. pp. 43 and 44. 6 J. c. p. 45. 
7 1. c. pp. 54 and 55. 8 ¢. p. 55. 
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organized society or in the State, and this definition brings for- 
ward, precisely, the problem of the State. 


II 


Kant’s philosophy of law, up to this point, singularly resembles 

that which is contained in the Declaration of Rights of 1789. It 
is, we may say, the classical individualistic doctrine. But, taking 
into consideration the State, what is to become in the Kantian sys- 
tem of this autonomy of the individual so energetically affirmed by 
the philosopher of Kénigsberg? What is the State? What is the 
extent of its power? How can the sovereignty of the State and the 
autonomy of the individual be reconciled with each other? 

The autonomy of the individual, which we have just defined, is 
that of man in the state of nature. But it is important to note that 
in the Kantian doctrine the state of nature is not, as in the con- 
ception of most of the French philosophers of the eighteenth cen- 
tury and of J. J. Rousseau, that of man living alone and without 
association with other men. The state of nature is not the opposite 
of the social state, because even in the state of nature there is 
nevertheless a society, be it only that of the family. The state of 
nature for Kant is simply the opposite of the civil state; 7. e. the 
opposite of that in which what belongs to me and what belongs 
to you is guaranteed by positive laws and protected by public 
powers. 

When a society is constituted in such a way that what is yours 
and what is mine are guaranteed to us by positive laws and by 
public powers, it is a constituted State; there exists a State. 

It is, for that'matter, an innate duty for individuals to organize 
themselves into a State. For “if we imagine men as good and 
as friendly to right as we should desire, this duty results a priori 
from the rational idea of a state which is not juridical before the 
establishment of a legal and public state; the individuals, the 
peoples, and the States, as regards one another, could have no 
guarantees with respect to one another against violence... . 
Consequently, the first thing we must admit, if we do not wish to 
renounce all idea of right, is this principle: that it is necessary to 
emerge from the state of nature where each one acts in his own 
way, and to unite with each and every one in common submission 


q 
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to an exterior legal and public constraint . . .; that is to say, 
we must first of all become associated in a civil state.” 1° 

Man enters voluntarily into such relation as a result of a con- 
tract. A capital passage from Kant which was directly inspired 
by J. J. Rousseau should be quoted here: “The act by which the 
people organize themselves into a State, or rather the simple idea 
of this act which alone permits conceiving of its legitimacy, is 
the original contract, by virtue of which all the people set aside 
their freedom of action to resume it immediately thereafter as 
members of a commonwealth, that is, to receive back their liberty 
from the people, as a State. And we cannot say that the State, 
or that men in the State, have sacrificed for a certain end to be 
attained a part of their innate liberty of conduct. But each one 
has renounced entirely savage and unregulated liberty, in order 
to find his general liberty once more intact in a legal dependence, 
that is to say, in a juridical state, since this dependence results 
from his own legislative will.” ™ 

Is not the influence of Rousseau evident? Let us re-read chapter 
six of the first book of the Contrat Social entitled Concerning the 
Social Pact, particularly this sentence: ‘To find a form of associa- 
tion which will defend and protect the person and the goods of 
each associate by the combined strength of all and by which each 
one, uniting himself with all, need nevertheless obey only himself, 
thus remaining as free as before. Such is the fundamental prob- 
lem the solution of which is found in the social contract. . . . If, 
then, we discard from the social pact what is not essential to it, 
we shall find that it reduces itself to the following terms: each one 
submits in common with the others all his power to the absolute 
control of the general will, and receives back again as an individual 
an indivisible part of the whole.” 


Ill 


It is not only in expounding the theory of the formation of the 
State by the social contract that Kant appears as the disciple of 
Rousseau, but also in asserting the unlimited power of the State 
and in declaring that this omnipotence of the State does not exclude 
that which is quite contrary to it, namely, the liberty of the in- 
dividual. In this respect he even goes further than the master 

10 Kant, J. c. p. 167. ¢. p. 172. 
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of Geneva, and he differs from the latter markedly in the applica- 
tion of the principle. 

The passage which has been mentioned above shows Kant 
affirming like Rousseau that the individual, while being in sub- 
mission to the all-powerful State born of the social contract, never- 
theless keeps his general liberty intact, since this dependence 
_ results from his own legislative will. Rousseau had said: “The 
individual obeys no one, since in obeying the law he obeys only 
himself.” More obscurely Kant says the same thing. And he 
does not even stop there. 

Rousseau stated very clearly and very forcefully that the com- 
manding power of the State was limitless, only on condition that 
it manifested itself by an act of sovereignty, properly so called, 
that is, by decision of the general will expressed directly by the 
assembly of the people and carried out by way of general pro- 
vision. Rousseau maintained at the same time the unity and the 
indivisibility of sovereignty in its nature and in its exercise. He 
had even criticised with a biting irony, unquestionably directed 
toward Montesquieu, those who pretended to divide sovereignty’ 
while at the same time maintaining its existence intact as an in- 
divisible unit. He compared them to ‘“‘those Japanese jugglers 
who dismember a child, so they claim, before the eyes of the spec- 
tators, then by throwing all the members into the air — one after 
the other — cause the child to come down once more a living and 
complete whole.” ” 

Kant would perform the trick of the Japanese jugglers. To use 
Rousseau’s formula, * “after having dismembered the social body 
by a trick worthy of performance at a fair, he puts the pieces 
together again without our knowing how.” The illusion is com- 
plete through the intervention of mystery and divinity. But the 
practical consequence is the reinforcement of the omnipotence of 
the State; the individual is no longer in the presence of a single 
sovereignty but of three. It is the political trinity patterned after 
the divine Trinity. 

The State, says Kant, is one, but it is at the same time three- 
fold. It is made up of three elements; of three elements which 
manifest their will separately. Each one of these elements is 
sovereign; each one of the manifestations of their will is sovereign; 


2 Contrat social, Bk. II, chap. II. 13 Contrat social, ibid. 
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and, nevertheless, there is only one State, only one sovereign, 
one and indivisible in its essence. There is only one God; there 
are three divine persons, each having a divine will; and never- 
theless, there is only one divine will, one and indivisible. 

Kant writes in fact thus: “Every State contains within itself 
three powers, that is to say, the unity of the general will may be 
decomposed into three persons, Trias Politica; the sovereign power 
(Herrschergewalt), which is found in the person of the legislator; 
the executive power (Vollziehendegewalt), in the person who con- 
trols the enforcement of law, and the judicial power (Rechtsprechen- 
degewalt), in the person of the judge, who renders unto each that 
which belongs to him according to law. It is like the three proposi- 
tions of a practical syllogism: the major, which contains the law 
of a will; the minor, the command to act according to law, that 
is to say, the principle of subsumption of action according to law; 
and finally the conclusion, the judgment, which decides what is 
right in the case in question.” ™ 

There are, then, three distinct powers in the State, three powers, 
which we shall see later, in spite of their different names, are 
equally sovereign and omnipotent. But there is also a unity and 
logical indivisibility of the State, which in its essence is at the 
same time one and threefold. It is indeed the mystery of the 
political trinity patterned after the mystery of the divine Trinity, 
as the omnipotence of the State is patterned after the divine 
omnipotence. 


IV 


In Kant’s doctrine, as in that of Rousseau, the sovereignty of 
the State manifests itself through the law. But for Kant it is the 
legislative power alone that requires charter of sovereignty; and 
the legislative power is the very will of the State in its very essence, 
that is, proceeding from no other, in the same way that the divine 
will is the will of God, the Father, which does not proceed from 
any other. ‘The State,” says Kant, “is the union of a certain 
number of men under juridical laws.” © Whence it follows that 
“the legislative power can belong only to the collective will of 
the people.” 


™ Kant, Doctrine du droit, Barni’s translation, pp. 168 and 169. 
1 Kant, J. c. p. 166. 
16 Kant, ibid. 
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This power is limitless. But in nearly the same terms as Rous- 
seau, Kant asserts that, in spite of this omnipotence of the legis- 
lative power, the autonomy of the individual remains entire because 
the legislative decision, emanating from the general will, can never 
do injury to the individuals who form this general will. The 
individuals having to obey only themselves are in subservience to 
nobody. This same fallacy is ever present. 

“The legislative power,” writes Kant, “can only belong to the 
collective will of the people. For as all right ought to proceed 
from this power it can do no wrong to any one through its laws. 
Now when some one individual decides something with reference 
to another, it is always possible that he perpetrate some injustice. 
But injustice is impossible in what he determines for himself. 
Hence it is only the united and consenting will of all, in so far as 
each decides the same thing for every one and every one for each 
— it is only, I say, the collective will of all the people that can be 
legislative.” !” 

Kant adds a few pages further on: ““We cannot say that .. . 
man in the State sacrifices a part of his inborn external freedom for 
a particular purpose. But he has renounced entirely his savage 
and unregulated liberty to find again all his general freedom intact 
in a legal dependence, that is, in a juridical State, since this depend- 
ence results from his own legislative will. . . . We may say that 
the will of the legislator, relatively speaking, in respect to what 
belongs to you and me, is irreproachable.” 

The German word used by Kant is untadelig, and the philosopher 
adds himself, in parenthesis, the French word irrépréhensible.® 
Under cover of this wise philosophical terminology, it is still simply 
the sophism of Rousseau: the legislative omnipotence of the State 
allows the liberty of the individual to subsist intact, for the legis- 
lative will of the State is the will of the generality of individuals 
forming the nation, and subsequently these are only in submission 
to their own will. 

We must add that Kant, remaining in the realm of pure rational- 
ism, considers the general will in itself, without taking his stand in 
realities, where this general will is only, to speak truthfully,. the 
will of the majority. Criticisms of Kant have not failed to call 
attention to this, and to work out from it an objection to his doc- 


Kant, c. p. 169. 8 Kant, c. Pp. 173. 
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trine.!° The philosopher would certainly have answered like J. J. 
Rousseau that the question should not be asked or is poorly phrased; 
that the question is only to learn when there is a general will, and 
that there is certainly a general will when the majority of the 
people has pronounced on one side. Like Rousseau he would have 
added that, if I am of the minority, that proves very simply that 
what I thought was the general will was not, and that in com- 
pelling me to obey the majority they merely compel me to accept 
my freedom. 


V 


But Kant does not stop here. We perceive, in fact, in his phi- 
losophy the first elements of the Hegelian philosophy of the divine 
character of the State, which is to be an important factor in the 
formation of contemporary German theories of absolutism and 
the mainspring of the imperialistic and pan-Germanist policy of 
the inseparable German government and German people. 

Rousseau, while constructing his theory on the basis of the meta- 
physical and a priori statement that the social contract creates 
a common ego (um moi commun), which is the foundation of the 
indivisible and sovereign will of the State, at the same time one 
and collective, still remained in the domain of terrestrial affairs. 
Rousseau’s State is a purely human creation; its power has nothing 
divine about it. With Kant it is not so; the power of the State is 
truly divine, and it is as such that it commands the respect and 
the veneration of men. 

The power of the State is divine in its essence. Like the God 
of the Christians, it is, as we have seen, one and threefold. The 
political hypotheses resemble the theological hypotheses; and we 
have a dogma of the political trinity similar to the dogma of the 
divine Trinity. The power of the State is divine, because it is 
irreproachable, that is to say, infallible, and because of the fact 
that the people cannot inquire into its origin. 

The people must always obey it, and, by virtue of that fact, must 
always be in obedience to the men who in fact hold the reins of 
authority. There has never been and will never be a legitimate 
revolution. The people must always obey; they must always obey 


19 See especially Barni’s Introduction to the French translation of the Doctrine du 
droit, p. 174. 
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even those who have taken possession of the government by 
force and who, consequently, hold it only by means of force. 

In verity, I must smile when I hear some of my junior colleagues * 
say: Modern Germany of absolutism and imperialism is no longer 
the Germany of Kant, the philosopher who built upon inde- 
structible foundations the autonomy of the human person — the 
indefeasible right of the individual against the omnipotence of the 
State; it is the Germany of Hegel and of Jhering. No, let them 
not oppose Kant and Hegel. Both have worked out the same 
thing; like Hegel, Kant, in spite of his categorical imperative, in 
spite of his dream of perpetual peace, has been one of the greatest 
artisans of conceptions of imperialism and absolutism in the 
Germany of today. 

I must quote at length the passages from his Philosophy of Law 
in which the ideas just summarized have been most clearly 
expressed. | 

“The origin of the supreme power,” writes Kant, “from a prac- 
tical point of view is inscrutable by the people who are under its 
authority. In other words, the subject should not reason too 
curiously as to its origin, as if the right of obedience due to it were 
to be doubted (ius controversum).” + What, then, is this intangible 
autonomy of the human person which Kant would defend, and which 
does not permit the individual to scrutinize the legitimacy of the 
authority of those who claim the right to issue commands to him? 

Nor is the philosopher of Kénigsberg content to stop here. He 
continues: “‘For as the people, in order to be able to adjudicate 
with a title of right regarding the supreme power in the State must 
be regarded as already united under one common legislative will, . 
it cannot judge otherwise than as the present supreme head of 
the State wills.” * An attempt at demonstration follows: “Has 


%® See especially M. Ripert’s article in which it is said: “Of all names [Goethe and 
Kant] are sacred . . . ; but it is not through Goethe and Kant that intellectual Ger- 
many can redeem itself today.” (Le droit en Allemagne et la guerre actuelle, Revue 
internationale de l’enseignement, numbers published on May 15 and June 15, 1015.) 
As to Goethe’s Germanism and imperialism, see a remarkable article by M. Louis 
Bertrand, Revue des deux mondes, the number published on April 15, 1915. 

2 Kant, Doctrine du droit, Barni’s translation, p. 177. [I have translated here 
from the original (Kant, Metaphysische Anfangsgriinde der Rechtslehre, 2 ed., 203). 
See Hastie, Kant’s Philosophy of Law, 174. — Translator.] 

2 Kant, ibid. [I have followed Hastie’s version, Kant’s Philosophy of Law, 174. 
— Translator} 
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a real contract of subjection in fact originally preceded; or, on 
the contrary, is it not the power which has first appeared, the law 
following afterwards? And can it be otherwise? These are entirely 
idle questions for the people who are now in submission to civil 
law; and at the same time they are dangerous questions with respect 
to the existence of the State. If, after having looked into the origi- 
nal creation, a subject wished to resist the actual reigning authority, 
such authority, by its laws, could rightfully punish him, could put 
him to death or banish him as being without the operation of the 
law.” 

So we find that the sovereign law of the State is so sacred that 
it is a crime, punishable by death or banishment, not only to dis- 
obey it, but even to doubt its legitimacy and to resist it passively. 
This law is therefore divine because the characteristic of the divinity 
is precisely that of compelling obedience to it, as such, and of 
making sacrilegious those who deny, resist, or contest its divinity. 

Yes, says Kant, this sovereign law of the State is divine. “A 
law which is so holy and inviolable that it is practically a crime 
even to cast doubt upon it, or to suspend its operation even for a 
moment, is represented of itself as necessarily derived from some 
Supreme, unblameable lawgiver. And this is the meaning of the 
maxim, ‘All authority is from God’; which proposition does not 
express the historical foundation of the civil constitution, but an 
ideal principle of the practical reason. It may be otherwise rendered 
thus, ‘It is a duty to obey the law of the existing legislative power, 
be its origin what it may.’ Hence it follows that the supreme power 
in the State has only rights, and no (compulsory) duties toward 
. the subject.” * 

The ruler of the State is thus truly divine, because God alone 
has rights without corresponding duties. Let them not talk to us 
any more about the liberalism of Kant; let them not tell us again 
that he has solemnly maintained the existence of the intangible lib- 
erty of the human person in his relation to the State; let them not 
oppose Kant to Hegel. Both have made the State divine, affirmed 
its omnipotence, proclaimed that the ruler of the State has only 
rights and no duties, and created the monstrous mentality of 
modern Germany. 


% Kant, Doctrine du droit, Barni’s translation, p. 178. 
* Ibid. [I have used Hastie’s translation (pp. 174-175) here. — Translator.] 
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VI 


Kant is not content with declaring that the legislative power 
is omnipotent; he also affirms the unlimited power of the regent, 
that is, of the man or group of men who are in control of the execu- 
tive power. 4 

Rousseau in speaking of the omnipotence of the sovereign had 
in mind only the general will directly expressed by the people. 
According to the philosopher of Geneva the government is the 
executive agent of the sovereign and no more. His acts only have 
validity and obedience is due them only in so far as they are in 
conformity with the general will, according to which such acts 
can be only acts of an executive nature. Rousseau, we have said, 
does not admit of the separation of powers. Sovereignty is one 
and indivisible; it is vested wholly in the general will of the people 
the decisions of which the government is charged to see executed.” 

According to Kant, on the contrary, the regent, the prince, the 
government (all these synonymous expressions designating the 
man or group of men which to him meant the same thing as mon- 
arch — the incarnation of the executive power) is also vested, just 
as the legislator is, with an unlimited power without recourse. 
There is, therefore, not only an absolutism of the legislator, accord- 
ing to the philosophy of Rousseau, but also an absolutism of the 
monarch vested with executive power. 

This is, for that matter, the logical consequence of the threefold 
conception of the political power. As God, the Son, is begotten 
by God, the Father, and as divine as He, so the executive power is 
begotten by the legislative power and is as sovereign as the latter. 
Sovereignty is one and indivisible; it is, nevertheless, in the unity 
of its essence composed of three elements, each one personified 
and all equally sovereign, as each one of the divine attributes is a 
divine person, as we have said before. The legislative power is 
irreproachable. ‘The executive function of the supreme ruler,” 
says Kant, “is to be regarded as irresistible.” * 

Kant explains, it is true, that the orders which the holder of 
executive power gives to his ministers, to the magistrates, or to 
the people, are ordinances and not laws because they are particular 


2 Contrat social, Bk. III, chap. I. 
% Kant, l. c. p. 173. [I have used Hastie’s translation, p. 170. — Translator.] 
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decrees. “‘A government,” he writes, ‘ ‘acting as an executive 
and at the same time laying down the law as the legislative power, 
would be a despotic government.” ”” 

But what guarantees are vested in the people against the ever 
possible despotism of the regent and of his government? That 
none exists is the answer of the philosopher. There can exist none, 
simply because the executive power, which is inherent in the ruler, 
is irresistible by definition. There does not exist, there cannot exist, 
there must not exist any guarantee against governmental despotism. 
The people can never refuse to obey the regent, that is, the monarch, 
and the representatives of the people can neither limit nor control 
governmental power. All limited monarchy is an absurdity. 

Here must be inserted a paragraph which can leave no doubt 
as to Kant’s belief: “‘ Further, if the ruler or regent, as the organ of 
the supreme power, proceeds in violation of the laws, as in imposing 
taxes, recruiting soldiers and so on, contrary to the law of equality 
in the distribution of political burdens, the subject can interpose 
complaints and objections (gravamina) to this injustice, but not 
active resistance.” The logical conclusion is that the executive 
power is irresistible by definition. 

The people cannot revolt against the legislative power nor can 
they revolt against the monarch. Moreover, he says: “And least of 
all when the supreme power is embodied in an individual monarch 
is there any justification for seizing his person or taking away his 
life. The slightest attempt of this kind is high treason; and a 
traitor of this sort who aims at the overthrow of his country may 
be punished, as a political parricide, even with death.” 

I admit that Kant condemns a tyrannicide, and I approve. I be- 
lieve also that he condemns insurrection; but in such disapproval 
we find ourselves at the culminating point of his philosophy, 
namely, the affirmation of personal power, without limit and with- 
out check as regards the monarch — a teaching which made way 
for the German doctrine of the Herrscher.” The passages in which 
Kant formulates this proposition are worth quoting at length: 

“There cannot even be an article contained in the political 


27 Kant, /.c.p.174. [Hastie, p. 171. — Translator.] 
% J. c.p. 178. (Hastie, 175. — Translator.] 

2% ].¢. p. 180. [Hastie, 176-177. — Translator.] 

30 See infra, Chap. VIII, sections III and following. 
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constitution that would make it possible for a power in the State, 
in case of the transgression of the constitutional laws by the supreme 
authority, to resist or even to restrict it in so doing. For whoever 
would restrict the supreme power of the State must have more, 
or at least equal, power as compared with the power that is so 
restricted; and if competent to command the subjects to resist, 
such a one would also have to be able to protect them, and if he is 


to be considered capable of judging what is right in every case, he. 


may also publicly order resistance. But such a one and not the 
actual authority would then be the supreme power; which is con- 
tradictory. The supreme sovereign power, then, in proceeding 
by a minister. who is at the same time the ruler of the State, con- 
sequently becomes despotic; and the expedient of giving the people 
to imagine — when they have properly only legislative influence 
— that they act by their deputies by way of limiting the sovereign 
authority, cannot so mask and disguise the actual despotism of 
such a government that it will not appear in the measures and 
means adopted by the minister to carry out his function. The 
people, while represented by their deputies in parliament, under 
such conditions, may have in these warrantors of their freedom 
and rights, persons who are keenly interested on their own account 
_and their families, and who look to such a minister for the benefit 
of his influence in the army, navy, and public offices. And hence, 
instead of offering resistance to the undue pretensions of the 
government — whose public declarations ought to carry a prior 
accord on the part of the people, which, however, cannot be allowed 
in peace — they are rather always ready to play into the hands of 
the government. Hence the so-called limited political constitution, 
as a constitution of the internal rights of the state, is an unreality; 
and instead of being consistent with right, it is only a principle 
of expediency. And its aim is not so much to throw all possible 
obstacles in the way of a powerful violator of popular rights by his 
arbitrary influence upon the government, as rather to cloak it over 
under the illusion of a right of opposition conceded to the people.” * 


31 Kant, Philosophy of Law, Barni’s translation, pp. 179 and 18c. [Hastie, pp. 175- 
176. — Translator.] 
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Vil 


If no power can limit the authority of the regent — irresistible 
by definition — no more can there be any legitimate revolution 
against him, however tyrannical his authority may be. There 
may be occasion to change a constitution, when it is vicious in 
its provisions or in its operation. But this change can only be 
realized by the sovereign itself, by means of reformation, not by 
the people by means of revolution. ‘In the State,”’ says Kant, 
“‘whose constitution is such that the people can legally oppose, by 
their representatives, the executive authority and its representa- 
tives (what is called a limited constitution), there can be no active 
resistance, but only one negative in its nature, that is to say, a 
refusal to act by the people represented by the parliament.” * 
Even though revolution be illegitimate, a revolution can come to 
pass in a country; and, as a matter of fact, there have been numer- 
ous revolutions which have by violence overthrown the established 
government and have instituted a new régime. When the sovereign 
shall have ratified this revolution and shall have given a legal 
character to this new government, obedience is unquestionably 
due it. But before such ratification is obedience due a puapenet 
born in fact of a revolution? 

It seems that if Kant had been consistent with himself, he 
should have answered no. Every revolution being declared illegiti- 
mate, every government instituted by a revolution must be illegiti- 
mate; and no obedience can be due it. Nevertheless, so great is 
the superstitious respect of the philosopher for every established 
governmental power, whatever be its origin, that Kant affirms 
clearly that obedience is due every government sprung in fact 
from a revolution, because, although born of a revolution, it 
realizes the idea of government. 

“For that matter,” writes the philosopher, “when a revolution 
has once taken place and a new constitution is set up, the illegality 
of its origin and of its foundation could not relieve the subjects 
from the obligation of submitting themselves, as good citizens, to 
the new order of things; and they could not honestly refuse to obey 
the authority which actually has possession of the reins of govern- 
ment.” ** It is the necessary and logical consequence of this idea 


Kant, /. c. p. 183. Kant, l. c. p. 183. 
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that all authoritative power is sacred —is divine — and that it 
is never within the people’s rights to ask for an account of its origin. 

Even in Kant’s time, nevertheless, this doctrine was sharply 
criticized, notably in an article published in the Géttingen Journal 
on the eighteenth of February, 1797. Kant thought that he ought 
to answer it with explanatory remarks.** He says: “While this 
view [which teaches the beauty of obeying the established power, 
whatever be its origin] is admitted to be paradoxical, I hope when 
it is more closely considered it will not at least be convicted of 
heterodoxy. . . . Now, it is asserted that obedience must be given 
to whoever is in possession of the supreme authoritative and 
legislative power over a people; and this must be done so uncon- 
ditionally by right, that it would even be penal to inquire publicly 
into the title of a power thus held, with the view of calling it in 
doubt, or opposing it in consequence of its being found defective. 
Accordingly it is maintained, that ‘Obey the authority which has 
power over you’ (in everything which is not opposed to morality), 
is a categorical imperative. This is the objectionable proposition 
which is called in question; and it is not merely this principle 
which founds a right upon the fact of occupation as its condition, 
but it is even the very idea of a sovereignty over a people obliging 
me as belonging to it, to obey the presumptive right of its power, 
without previous inquiry, that appears to arouse the reason of 
the reviewer.” 

This, then, is the disputed doctrine very clearly stated. What 
is Kant’s answer to the objection? In truth, he gives us nothing 
which refutes it, but only a new assertion as to the authority 
attendant upon the idea of power, and of the sanctity of the power 
of the State, even of that established by force. The following 
passage is worth quoting. 

“The idea of a political constitution in general, involves at the 
same time an absolute command of a practical reason that judges 
according to conceptions of right, and is valid for every people, 
and as such it is holy and irresistible. And although the organiza- 
tion of a state were defective in itself, yet no subordinate power 
in the state is entitled to oppose active resistance to its legislative 


% Remarques explicatives, published after La doctrine du droit, Barni’s translation, 
p. 261. 
% Ibid., pp. 261 and 262. [Hastie, p. 256. — Translator.] 
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head. Any defects attaching to it ought to be gradually removed 
by reforms carried out on itself.” * 

Not only must we obey a State whose constitution is bad but 
we still must obey even when the power is in the hands of an 
usurper, because the power of the State is always sacred by virtue 
of its existence, whatever may be its origin. , Kant adds: “The 
will of a people is naturally un-unified and consequently it is law- 
less; and its unconditional subjection under a sovereign will, uniting 
all particular wills by one law, is a fact which can only originate 
in the institution of a supreme power, and thus is public right and 
law founded.” *” 

All established power then has its origin, as a fact, in violence; 
and it is violence, force, which is the foundation of public law. 
What, therefore, does it matter whether such and such a political 
power has sprung from a revolution. It is not because the power 
is legitimate that obedience is due it. We must obey it because it 
realizes a holy and divine idea. 

“To permit,” says Kant again, “a resistance to this supreme 
power, a resistance which limits such power, is a contradiction; 
for this power, then, which one might resist, would no longer be 
the supreme legislative power which determines what shall be or 
shall not be publicly right.” ** 

This last passage summarizes very well the whole of Kant’s 
political doctrine. It has been said that Kant’s philosophy was 
that of the members of the Constituent Assembly of 1789 and 1791. 
What a mistake! To measure the whole distance which separates 
the philosopher of Kénigsberg from the framers of the Declara- 
tion of Rights of 1789, it is sufficient merely to recall article two: 
“The end of all political association is the conservation of the 
natural and indefeasible rights of man. These rights are liberty, 
ownership, guarantee, and resistance to oppression.” 


36 Remarques explicatives, published after La doctrine du droit, Barni’s transla- 
tion, p. 263. ([Hastie, p. 257. — Translator.] 

37 Jbid., p. 263. [Hastie, p. 258. — Translator.]} 

38 Tbid., pp. 263 and 264. 
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CHAPTER IV 
HEGEL’S JURIDICAL DOCTRINE 


I his excellent book, Germany since Leibniz (1890), M. Lévy- 
Bruhl, speaking of Hegel’s philosophical system, wrote: “Few 
systems have left so profound a mark on the ideas, the customs, 
and even the history of a nation. If Hegelianism has not been 
able to subsist as a body of principles — being untenable, in fact, 
from the speculative point of view — its influence, nevertheless, 
can be seen everywhere in the domain of action, but diffused, and 
making itself felt through statesmen, publicists, and especially 
through historians as intermediaries. Many who are themselves 
impregnated with it, ignore or deny it. Judging the transforma- 
tions of Germany in the nineteenth century from afar and as a 
whole, the réle of Hegelian influence becomes, so to speak, detached 
from itself.” 

What M. Lévy-Bruhl wrote in 1890 has received abundant proof 
in the actual event. The Hegelian doctrine can be found every- 
where — in the politics of German statesmen, in the doctrines of 
the pan-Germanists, in the teachings of the Treitschkes and the 
Bernhardis, and in the systems of the professional jurists. It will 
here be traced, especially, through the teachings of the professional 
jurists. 

I 
To understand Hegel’s philosophy of right and of the State,” 
it is necessary to understand the fundamental principles of his 

1 Lévy-Bruhl, L’Allemagne depuis Leibniz, 1890, p. 389. 

2 This doctrine was first outlined in an article published in 1801 after the peace of 
Lunéville and entitled, Considérations sur ’état de l’Allemagne. The doctrine is tersely 
stated in a work entitled Encyclopidie der philosophischen Wissenschaften im Grund- 
risse, which appeared in 1817, and which has been translated into French by Vera. 
The theory received development in full in the work entitled Grundlinien der Philo- 
sophie des Rechts oder Naturrecht und Staatswissenschaft (1821), which is the eighth 
volume of Hegel’s complete works, published by his students from 1832 to 1887. 
[Translated by Dyde under the title, Hegel’s Philosophy of Right, 1896. — Trans- 
lator.] This work has not been translated into French. On Hegel, see especially 


Schérer, Hegel et l’hegelianisme in Mélanges d’histoire religieuse (1864); Noél, La 
logique de Hegel (1897); Archambault, Hegel (1912). 
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philosophical system as a whole, to which it is closely related. 
It is not a simple matter to explain it, inasmuch as it is singularly 
obscure. M. Lévy-Bruhl characterizes it correctly when he thus 
writes: “A powerful philosophy but difficult to understand, con- 
sciously containing contradictions within itself, and flattering itself 
that it has solved problems by transcending them.” * 

All historians of philosophy agree in believing that what especially 
characterizes Hegel’s philosophy is the absolute identification of 
the intelligible and of the real, of logic and of metaphysics, of the 
forms of thought and of the laws of nature. “What is rational 
is real; what is real is rational.” 

In developing the necessary course of its ideas the mind repro- 
duces also the necessary evolution of things. Logic, that is to 
say, the logical deduction of ideas, and evolution, that is to say, 
transformation — the continual unfolding of things — are but two 
sides of the same reality. “Thought (Ja pensée) is the real and 
universal principle of nature and of the mind (V’esprit).”’ 4 

But it is not thought in the ordinary sense of the word, that 
is to say, consciousness (/a conscience). Consciousness is only a 
moment in the evolution of the idea (/’sdée), peculiar to man, 
which exists only for itself and knows itself in me. Thought in 
the Hegelian conception — thought which is at the basis of every- 
thing — is the intelligible itself. But it is an immanent intelligible, 
inherent in things and not transcendent. It is neither object nor 
subject, but a superior term in which the object thought and the 
thinking subject become identical. 

Hegel himself writes: ‘Thought produces itself as identical with 
itself, but which is at the same time like an opposing activity, 
existing for itself, and which does not separate itself from itself 
in this opposition. Science divides itself thus into three parts: 
First, logic, the science of the idea in itself and for itself; second, 
the philosophy of nature or the science of the idea as to its external 
existence; third, the philosophy of mind, as an idea which reverts 
unto itself from its exterior existence.” ® 

The celebrated doctrine of Hegelian logic is especially known 


3 Lévy-Bruhl, L’Allemagne depuis Leibniz, 1890, p. 391. In this sketch of Hegelian 
philosophy I have followed M. Archambault’s book previously mentioned. 

4 Archambault, /. c. p. 15. 

5 Archambault, /. c. p. 16. 
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to us, that is, the identity of opposites and the development of 
logic by thesis, antithesis, and synthesis. To understand this doc- 
trine, which at first appears singularly paradoxical, we must take 
into account the fact that it is directly and logically connected 
with the principle of relativity, understood not only as relating 
everything to the mind, but as creating a reciprocal relation of 
all things among themselves. 

In his book on the logic of Hegel, M. Noél, wishing to parent 
the doctrine of the identity of opposites, writes: ‘If everything 
is relative, no single reality has any truth except in its relation 
with all the others; that is, each one, taken in itself, isolated from 
its relations, is contradictory and false, All effort to bring it back 
to itself and to see it in its absolute independence has the effect 
of suppressing it, of destroying it. In short, its exclusive affirmation 
has the effect of negating it immediately. It is also true that in 
negating itself, in the process of opposing to itself its opposite, it 
suppresses itself only in appearance; rather it affirms itself and 
is realized through its negation in a superior unity of which itself 
and its opposite are only stages.”’ ® 

To understand Hegel, let us take the simplest and most abstract 
idea — the idea of pure and indeterminate being, apart from all 
quality. Such an idea is just as much that of non-being as of 
being, because being, so conceived, is only everything because it 
is only nothing. To affirm being, so conceived, is to affirm at the 
same time non-being. The absolute opposition of being and of 
non-being does not then exist in reality. We cannot, in fact, sepa- 
rate them without either one or the other disappearing, and logical 
thought is not satisfied by an identification of them. The reality 
of being, as of non-being, is found only in their synthesis, which 
makes their unity, that is to say, in becoming — the synthesis of 
these two contraries. 

“So it is in all the steps of logic and of evolution. Every idea — 
accordingly everything taken in itself — implies its own negation. 
Its truth and its intelligibility are found again only in a new cate- 
gory, which contains at one and the same time the affirmation and 
the negation of the thing in question, and realizes their immediate 
unity. But this unity cannot be itself, conceived of or considered 
in an isolated state. It will be necessary to act in respect to it 


® Noél, La logique de Hegel, 1897, pp. 7 and 8. 
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as in the case of the first term, and, from unity to unity, reascend 
in this way from a superior affirmation to a still more superior 
affirmation, until the absolute idea is arrived at, in a category 
where all the oppositions shall have been reconciled — resulting 
in the unity of all the anterior categories.” ” 

‘Reason always proceeds in this way to the absolute idea; 
presenting, opposing, conciliating. Everything exists under three 
successive forms: in itself, it is the thesis; in opposition with itself, 
for itself, it is the antithesis; in itself and for itself, it is the synthesis. 
Such is the eternal rhythm of the evolution of thought and of the 
world.” ® 

So, as we have said before, being is the thesis; non-being, the 
antithesis; coming into being, becoming, is the synthesis. Being 
and non-being do not exist; they destroy each other. Reality is 
simply a coming into being. The general is the thesis; the par- 
ticular, the antithesis. The general and the particular negate 
each other reciprocally. They realize themselves in the synthesis, 
which is the individual. In the philosophy of nature, the structure 
is the thesis; the dynamism, the antithesis. They rest [upon a 
conception, one and synthetic: the theological conception. In the 
philosophy of mind the thesis and the antithesis are the body and 
the soul, which are unified in the human synthesis: the mind. 
Finally, when we consider the human being, the individual is the 
thesis whose antithesis is civil society. A civil society and the in- 
dividual are inconsistent with each other. In considering the in- 
dividual, we negate civil society; in considering the civil society, 
we deny the existence of the individual. But the two opposites 
are unified and harmonized in that powerful synthesis, the State. 
And in this we discover the basis of Hegel’s philosophy of right and 
of the State. To say that the individual and society are direct 
opposites, negating each other reciprocally, but that they are 
unified, are realized in synthesising themselves in the State, is to 
say that the human individuality is only a reality in and through 
the State. If this is so, the omnipotence of the State cannot 
infringe the right of the individual any more than it can interfere 
with civil society because the reality of the individual and of civil 
society will be all the greater the more powerful the State becomes. 
It is expressing, in terminology properly Hegelian, an idea identical 

7 Archambault, Hegel, 1912, p. 18. 8 Archambault, ibid. ‘i 
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with that which we have already found in the doctrines of J. J. 
Rousseau and of Kant. 


II 


From logic Hegel passes to nature. “If the idea is put as nature, 
_it is by virtue of the same general law which governs each phase | 
of the idea itself. It maintains with nature a relation very similar — 
to that which each category maintains in itself with reference to q 
the category following it. Nature is thought externalizing itself, q 
mediatizing itself. But such a state could never be definitive. a 
Through its necessary dispersion and dissemination, nature tends 
to come back to unity, which is equally necessary, and this unity 4 
is subjectivity. And its evolution seems to Hegel to be like a 7 
progressive concentration at a center, where it becomes subjective 
and idealizes itself — just another stage in its ascension toward 
_ absolute mind (/’esprit). These evolutionary stages are intimately 
allied with one another. But their succession is not a true genesis, 
such as materialism imagines, or at least it is in the idea that the ; 
generating principle exists. It is through the idea alone that q 
there is progress. . . . The movement of nature toward absolute | 
mind is made up of three phases: mechanical, physical, and or- 
ganic. Everything happens, as in logic, by thesis, antithesis, : 
and synthesis.” 
The philosophy of nature brings up the problem of death. For ’ 
Hegel, death is the disappearance of the individual; it is the pro- j 
gression of the species. Now as the species is the general, the idea, ] 
thought which is universal being, conscious of itself and eternal, q 
progresses with the species. The end of nature is to destroy itself a 
as an assemblage of human individuals, to lift itself above imme- ; 
diate and sensible existence, to burn itself up like the phoenix, : 
and be born again radiant as a spirit. Mind is not a product of _ 
nature; it is the metaphysical principle of its development. The | 
history of the world is the history of the enfranchisement of the _ 
mind and of the world in the mind. The mind, which is conscious |g 
of itself, wants to give itself conscious expression through nature, q 
and to return unto itself. This reconciliation of the mind with | q 
nature is its only true deliverance and its only redemption. This q 
deliverance of mind from the encumbrance of matter, and of its q 


9 Archambault, Hegel, 1912, pp. 24 and 25. 
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necessity, is the idea behind the philosophy of nature. ‘The end of 
these teachings,” writes Hegel, ‘was to give an idea of nature 
and to force this Proteus to reveal himself in his true form, to find 
in the whole world the image of ourselves, to have seen in nature 
the true reflection of mind — in short, to recognize God, not in 
the innermost contemplation of the mind, but in its immediate 
and sensible existence.” ” 

We can comprehend by this statement the transition from the 
philosophy of nature to the philosophy of spirit. ‘Spirit is the 
notion (la pensée) returning unto itself, after having denied the ex- 
istence of itself and externalized itself in matter, in order to find 
once more with consciousness of itself, the liberty essential to its 
nature. But no more for spirit than for anything else could there 
be a possibility of immediate total realization. It succeeds in 
determining itself freely only at the close of a long development 
during which it was dreaming these three successive thoughts: 
subjective spirit (U’esprit subjectif) under the form of a relation 
with itself, where the ideal totality of the idea realizes itself only 
for itself; objective spirit (/’esprit objectif) under the form of reality, 
inasmuch as it ought to produce, and that it has produced; absolute 
spirit (esprit absolut), unity in itself and for itself, unity of the 
subject and of the object.” ™ 

Subjective spirit obeying the universal law realizes itself in 
itself under an immediate form; it is then the soul (/’@me) —a 
soul which is without doubt immaterial, but is still connected with 
the earthly substance. Through sensation (/e sentiment) the soul 
individualizes itself and in distinguishing itself from particular 
sensations (Jes sentiments), at the same time from its body, it 
becomes real. Subjective spirit by virtue of that act assumes the 
character of its very self, under mediate form; this is consciousness 
(la conscience). Consciousness, therefore, evolves itself. It develops 
itself in consciousness within itself, and finally this develops into 
reason — a faculty through which the mind recognizes itself as 
substance and absolute truth. 

Subjective spirit exists then in itself, and is object for itself, as 
spirit properly so called. This is the subject matter of psychology, 

10 Archambault, p. 27. i 

1 Archambault, pp. 27 and 28. [In translating these terms as “objective spirit” 


and “subjective spirit,” I have followed Baillie’s translation of Hegel’s Philosophy of 
Mind, II, 429. — Translator.] 
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according to which the mind is considered as theoretic, then as 
practical, and finally as free. 

Free will is the unity of the theoretic and practical mind, of 
thought and of free will. The mind is free when it recognizes that 
it creates everything and wills everything that it creates. Free 
will is a moment of liberty, but it is not entire liberty. ‘“I am free 
when I will what is rational, and when I act, not according to my 
individuality, but according to the notion (Ja notion) of morality 
and of reason. There is only contradiction between liberty and 
necessity from the abstract point of view of understanding: liberty 
and necessity confound each other in the concrete affirmation of the 
mind.” 

iil 

Objective spirit (V’esprit objectif) manifests itself under the form 
of right, which is liberty guaranteed to all. From what precedes 
we have come to see the place the Hegelian doctrine of right occupies 
in the whole system of his philosophy. That is why the explanation 
that has just been given was necessary. 

“The territory of right,” writes Hegel, “is in general the spiritual, 
and its more definite place and origin is the will which is free. Thus 
freedom constitutes the substance and essential character of the 
will, and the system of right is the kingdom of actualized freedom. 
It is the world of spirit produced out of itself as a second nature.” * 

We have seen before, in fact, that in the Hegelian scheme nature 
is only the externalizing of mind. Then mind, in so far as as it is 
free will externalizing itself, is right and law (le droit). 

Following the passage which has just been quoted, Hegel gives 
an extensive analysis of will, which need not be summarized here. 
But it is important to note that he affirms over and over again, 
in divers ways, that the very essence of right is free will. Here is 
a literal translation of a passage which seems in that respect the 
most characteristic: “Right is essentially the essence of free will. 
It is thus, above all, liberty as idea. . . . Right in general is some- 
thing sacred, and this only because it is the essence of the absolute 
notion of liberty, conscious of itself.” 

12 Archambault, pp. 28 and 29. 

13 Hegel, Grundlinien der Philosophie des Rechts, Vol. VIII, German edition of 
his complete works, 1833, p. 34. [I have used Dyde’s translation, Hegel’s Philosophy 


of Right, p. 10. — Translator.] 
“4 Hegel, J. c. pp. 63 and 64. [The original reads: “ Diess, das ein Daseyn iiberhaupt, 
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Hegel criticizes even the generally admitted Kantian definition 
of right according to which “the principal element of right is found 
in the limitation upon my liberty, upon my free action (Willkiir) 
of such a nature that it can co-ordinate itself with the liberty of 
all in accordance with a general law.” This definition, says Hegel, 
contains, on one hand, only a negative determination, that of 
limitation; and on the other hand, the positive element of this 
definition, namely, the conciliation of the will of one individual 
with that of others, ends in formal recognized identity and in the 
principle of contradiction. Hegel adds that this conception of 
right, which is at least incomplete, is due to the influence of J. J. 
Rousseau. 

Will, the essential element of right, like all the elements of 
material nature, exists under three successive forms. (1) Will in 
itself; the general and abstract will, that is determined abstractly 
by the ends which a definite subject pursues. (2) Will for itself; 
that is to say, a particular will manifesting itself in the pursuit of 
a particular end. Will in itself is the thesis. Will for itself is the 
antithesis. (3) The synthesis is found in the will in itself and the 
will for itself, which is the will of a determinate individual. “Will,” 
writes Hegel, “becomes through this the individual will — the 
person.” 6 

Here should be stated just how Hegel arrives at the notion of 
person, that is to say, at the notion of a free will existing in an 
individual. “In personality,” says he, “there is what I am, as 
such, bounded and determined completely and on all sides, and 
at the same time in a relation simply with myself; and in my 
finitude, I know myself as infinite, universal and free.’’ !” 

Personality essentially includes juridical capacity (Rechtsfahigs- 
keit) and “forms the notion and the abstract basis even of abstract 
right, and consequently of formal right. The fundamental precept 
of right, therefore, is this: Be a person and respect others as 
such.” * 


Daseyn des freien Willens ist, ist das Recht. Es ist somit iiberhaupt die Freiheit als 
Idee. . . . Das Recht ist etwas Heiliges tiberhaupt allein weil es das Daseyn des 
absoluten Begriffes, des selbstbewussten Freiheit ist.” Grundlinien, 2 ed., 62-63. — 
Translator.] 

% Hegel, J. c. p. 64. 

16 Hegel, c. p. 73. 

17 Ibid. ¢. p. 75. 
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IV 


This free will of a person asserting itself, as such, produces, 
according to Hegel, three results: First, possession, which is owner- 
ship. The liberty here is that of the abstract will. That is to say, 
the will of a person does not enter here into relation with that of 
another person, but only into relation with itself. 

Second, contract: the person detaches himself from himself and 
enters into relation with another person; and certainly, such two 
persons are just like owners with regard to each other. Their 
identity, existing in itself, becomes realized through a transfer of 
property from one to the other, by the will common to both, and 
resulting in the conservation of their rights. 

Third, non-right (Umrecht) and transgression.!® They appear 
when thought manifests itself in its relations with itself, not distinct 
and apart from another person, but distinct from itself; when 
thought manifests itself as a particular will distinct and separate 
from itself, inasmuch as it is will in itself and for itself. In other 
words, transgression, non-right, is the will of the person revolting 
against itself to the extent that it is will in itself and for itself. 

These three elements constitute abstract right to which Hegel 
opposes subjective right, which corresponds to what is called in 
current terminology, morality. 

Subjective right or morality (Moralitét) is opposed to abstract 
right, inasmuch as the internal state of the subject and the inten- 
tion — which in abstract right do not intervene or intervene only 
secondarily — are here wholly of the first importance. 

Subjectivity appears when we consider the individual and the 
efforts which he makes in order that this particular will — which is 
the will of itself — may coincide with the general will — the will 
in itself — so that an individual will may be formed which is will 
both in and for itself. For Hegel, in fact, moral good is the identi- 
fication of particular wills with the general will. This identification 
appears as a duty, because it is not produced spontaneously and 
immediately; and is constantly opposed by tendencies, passions of 
man, and all other disturbing causes. 

If good is the identification of particular wills with the general 


19 [Verbrechen. Dyde (p. 47) translates it “crime.” — Translator.] 
20 Hegel, /. c. p. 76. 


a 
4 
q 
4 
4 
q 
4 
a 


66 HARVARD LAW REVIEW 


will, evil is the conflict of these particular wills with the general 
will; and the duty always exists of avoiding this conflict and of 
striving for this identification. 

How does this synthesis of the general will and of particular 
wills realize itself? The answer is by diverse institutions which 
are in their order of development the family, civil society, and 
the State. This realization of the moral idea in action (dans les 
faits) is what Hegel calls Sitilichkeit, practical morality, morality 
realized or on the way toward realization. 

The philosopher develops this conception on page 207 of his 
Philosophy of Right (La Philosophie du droit, volume eight of his 
complete works) in language singularly obscure and almost im- 
possible to translate into French, the conclusion of which, however, 
must be quoted in full: “And so,” writes Hegel, “the concrete 
identity of the good and of subjective will, the truth of this identity 
—this is morality realized (Sitilichkeit).” Let us not forget this 
formula because his whole theory of the State grows out of it. 

The philosopher’s idea is given precisely in the following passage: 
“Tn this identity of the general will and of the particular will 
right and duty coincide; and man has through morality realized 
(durch das Sitiliche) rights so far as he has duties, and duties so 


far as he has rights. In abstract right I have the right and another 
has the corresponding duty; in abstract morality (tm Moralischen) 
the right of my own knowing and willing, as well as of my welfare, 
must be objective and unified with the duties.” 74 


V 


How is the moral idea or subjective right realized? By the fol- 
lowing three elements which overlap each other in a progressive 
order: the family, civil society, and the State. 

The State’is the superior realization of the moral idea. This is 
the way Hegel explains the family, civil society, and the State 
as modes of realization of the moral idea: 

“Customary morality (Sitiliche), so far as it is coextensive 
with the true notion, — individual conscience existing for itself, — 
is the real mind or spirit (der wirkliche Geist) of a family and of a 
people. What is moral (das Sittliche) is not abstract, as the good, 


Hegel, /. c. p. 220. 
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but real in an intensive sense. The spirit or mind (l’espri#) has 
reality, and individuals are the accidents of it. Concerning the 
moral (beim Sitilichen) there are always only two points of view 
possible: either we start from substantiality, or we proceed atomi- 
cally, beginning with individuality as the basis. The latter point 
of view excludes the spirit (ist Geistlos), because it leads only to a 
synthesis; spirit is nothing individual, but the union of the individ- 
ual and of the general. The notion of this idea, to the extent that 
it is spirit (or mind), knowing itself and real, is a progression by 
means of its elements, but only when it is the objectivation of itself. 
It is thus at first the moral spirit (sittliche) immediate and natural: 
the family. This substantiality loses its unity, breaks up, and 
assumes a state of relativity known as civil society — a union of 
the members of so many autonomous individuals thus formed 
into a generality in accordance with their needs and by means of 
the juridical constitution, as means of security of the person and 
of property, and by an internal regulation of their general and 
particular interests. This external state outwardly shows con- 
centration toward morality and a substantial generality as ends, 
as well as toward public life, which is consecrated to it, in the 
constitution of the State.” * 

Hegel devotes many pages to the development of his ideas con- 
cerning the family. To understand them, one must always go 
back to the conception of the identity of opposites, which is the 
key to Hegelian philosophy. The two opposites are the individual 
and the group. The individual, in relation to the group, exists 
in himself. The group, in relation to the individual, exists for 
itself. The immediate and natural synthesis of the individual and 
of the group is the family, which exists in itself and for itself. It 
is immediate, because this synthesis forms itself simply and naturally 
— because it is love, the result of the natural attraction of human 
beings. 

In the family the individual has the sentiment (Je sentiment) 
that he is not a person for himself, but that he is part of a group 
of which he is a member, that he is co-operating in something 
which exists in and for itself. The family, founded on love, is 
therefore the natural synthesis of the individual and of the group. 

“Love,” says Hegel, “is the sentiment of my union with an- 
2 Hegel, l. c. pp. 220 and 221. % Hegel, 1. c. pp. 221 to 246. 
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other, the realization that I am not isolated but that I acquire 
my consciousness only through renunciation of my will to exist 
for myself. Looking upon myself in this way, I understand my 
union with another and the union of another with me. The first 
element of love is that I do not will to be an autonomous person 
existing for myself; and that if I were, I should have a sense of 
incompleteness, of imperfection. The second element of love is 
that I ennoble myself in another person; that I gain through that 
person, and that, in return, the other person so gains through me. 
Love is, accordingly, this strange contradiction which intelligence 
cannot solve; but, knowing that there is nothing stronger than this 
punctiliousness (Punktualitéit) of the consciousness itself, even 
though denied, I must therefore accept it as affirmative (afirmativ). 
Love solves the contradiction; so far as it solves it, there is moral 
unity.” 

If an understanding of this curious passage is possible, it may 
be summarized thus: Love is the perception of my intimate union 
with another —a profound contradiction since through love the 
individual denies himself. But love itself solves the contradiction 
which it creates; it solves it because it founds the family, the natural 
group, the principle of practical morality (Sitilichkeit). 

In the family, therefore, the individual conserves rights. But 
these rights do not appear in the unity of the family; they manifest 
themselves only when the family is dissolved: rights over the 
patrimony, rights to sustenance, rights to education. As to the 
rights of the family, they consist in the maintenance of its sub- 
stantiality, that is to say, the maintenance of its unity against 
all causes which might destroy and compromise it, and against 
the subjective sentiment —let us say egoistical sentiment — 
which rises against love, that is, against the principle of the unity 
of the family. 

“‘A-right belongs to the individual on the basis of the family. 
What this right is, what the right of the individual is in this unity 
of the family, appears only after the family has just been dissolved 
and when those who must be members of it appear as autonomous 
persons. The right of the family consists essentially in that its 
substantiality must subsist; it is thus a right against externality, 
against the breaking of the unity. . . . Against love there is 
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a sentiment, a subjective one, but one which cannot exist before 
such unity.” * | 

The family receives its complete development by means of 
three elements, namely: First, the form of its immediate notion 
as marriage; second, the external essence — property — the wel- 
fare of the family and its management; third, the education of the 
children and the dissolution of the family.” 

It is impossible for us to follow the philosopher in his extensive 
treatment devoted to these different points. Let us only note 
that in regard to marriage Hegel declares that it does not simply 
_rest on the will and the sentiment of those who enter into the 
contract. It must have for its basis reason; for its end, the child; 
and, beyond that, the furtherance of the ends of the State. These 
circumstances distinguish it from concubinage. Hegel declares 
himself also as firmly opposed to divorce. This is logical, since 
the family is an element in the realization of morality, and its 
right tends to set aside all causes likely to bring about its dissolution 
and compromise its unity. Divorce must be possible only in wholly 
exceptional cases and by sufferance merely. 


VI 


In discussing civil society, Hegel has in view especially human 
societies in their modern form in the countries called civilized, that 
is in modern nations. 

A people, a nation, is either a family enlarged, and then it has 
a natural origin, or else it is the union of family communities, which, 
having lived apart and independent up to a certain time, have 
been united either by a power of domination or through themselves 
voluntarily, and determined by the desire of assuring the realiza- 
tion of their respective action and of their needs. 

The concrete person is the principle of civil society; it is the 
individual, concretely, who is a particular end for himself, who is 
a collection of needs, who is a combination of necessity and of 
liberty. But it is the concrete person, so far as he is in relation 
with other particular persons. It is then that the principle of 
community appears which is realized and satisfied in the formation 
of civil society. 


% Hegel, J. c. p. 222. 6 Hegel, /. c. p. 223. 
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But let us understand that in the philosophy of Hegel, civil 
society is not yet the State. It is simply a grouping of individuals 
that has been formed for the satisfaction of particular needs and 
the protection of particular interests. Let us not believe, more- 
over, that Hegel thought that the State had superposed itself on™ 
civil society. Civil society is the difference between the family 
and the State. The formation of civil society is brought about 
more slowly than that of the State. In that it is a realm of differ- 
ence it implies the State which it ought to have as a proper element 
beforehand in order to exist. It is by way of abstraction that we 
must represent civil society as distinct from the State. When 
we represent the State simply as a unity of different persons, as 
a unity which is only an aggregate, we have then the determination 
of civil society. 

In civil society each is an end in himself. Every other end is 
nil so far as he is concerned. But without his relation with others 
each cannot attain the aggregate of his ends. Hence for each 
individual, others are the means of attaining his ends. The end 
of each thus being conditioned in its realization by the community 
founds a system of reciprocal dependencies in such a way that 
the subsistence and the purposes of the individual and the end 
and the right of others are interrelated — are founded on this in- 
terdependence, and are real and guaranteed only through this 
interdependence. 

We may consider this system as being the external State, the 
State of need and of intelligence (Noth- und Verstandes-Staat).” 

Civil society is made up of the following three elements: 

First, the realization of need and the satisfaction of the individual 
through his work and through the work and satisfaction of the 
needs of all the others. This is the system of needs. 

Second, the realization of the general element of freedom con- 
tained therein, the protection of property by the administration 
of right. 

Third, provision against the risk persisting in this system, and 
the carrying out of the particular interest as being a common 
interest, by means of government (Ja police) and the corporate 
body.* 

In civil society right (droit) appears to be confounded with rule 
Hegel, /. c. p. 247. 28 Hegel, c. p. 254. 
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of law (Joi), that is, with positive law (droit), whether this law 
(droit) is written or whether it is simply customary. All beings 
and all things are in submission to laws (Jois); but man only is 
conscious of it. In human societies these laws (Jois) are founded 
upon the three elements of which societies are composed and they 
govern these elements, that is, the system of needs, the administra- 
tion of right (droit), and government (/a police). 

In Hegel’s doctrine the system of needs is something wholly 
similar to the social solidarity or social interdependence of con- 
temporary sociologists. But the idea which the latter express in 
very simple and clear language is set forth by Hegel in terms 
singularly obscure. This can be seen by glancing at the beginning 
of the chapter entitled The Theory of Needs: “The particular, in 
so far as it is the determinate opposite of the general will, is a 
subjective need, which obtains its objectivity, that is, its satis- 
faction, first, by means of exterior things, which are now also the 
property and the product of other needs and wills; and second 
by activity and work, in so far as the element producing the two 
things is realized. While its end is the satisfaction of the subjective 
particularity —the generality being realized through relations 
with the needs and the free will of others — the appearance of 
rationality is, within this finite sphere of intelligence, the element 
by which it enters into consideration, and which even effects the 
conciliation within this sphere.” In simple language does this 
amount to saying more than that individuals have needs and that 
they realize that they can obtain satisfaction of them only through 
social life and through the exchange of services due to work and 
to the activity of each? It is not at all for that matter unlike what 
Hegel expresses again in the following passage: 

“Animals have a limited circle of needs, with means equally 
limited for the satisfaction of them. Man shows in this dependence 
the possibility of surpassing them in his generality (whatever of 
the general there may be in him), first by the complexity of his 
needs and of the means of satisfying them and then by the classi- 
fication and the distinguishing of concrete needs in their various 
parts and individual elements, which become thereby particularized 
needs and consequently more abstract.” *° 

The work of all produces the common patrimony; but each has 


°° Hegel, J. c. p. 256. 
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his part of this common patrimony, since the activity of each 
contributes to create it. The egoism of the individual turns to the 
collective profit; in return, the individual profits from the collective 
work. The sociological conception of social solidarity is what the 
philosopher is continually expressing, but it is more clearly set 
forth in the following passage than the two previously quoted: 
“Tn this dependence and in the reciprocity both in regard to work 
and the satisfaction of needs, subjective egoism turns to the satis- 
faction of the needs of all the others, to the realization of the 
particular by the general as a logical progression, so well that, 
while each acquires for himself — creates and profits thereby — 
he also produces and acquires for the benefit of all. This necessity, 
which resides in the complex interlacing and interdependence of 
all, is for each the general patrimony, the permanent patrimony, 
which, by its formation and by its end, contains the possibility 
for each of taking part therein, so as to be sure of his subsistence 
in the same way that this acquisition, realized by his effort, main- 
tains and increases the general patrimony.” * 


vil 


This theory of needs, which is, as it were, the constitutive element 
of civil society, is the foundation upon which rests the positive 
right (droit) of such society; and it is this right (droit) which at 
the same time secures to each individual the guarantee of his 
participation in the common patrimony. Each one works for the 
collectivity; each one can legitimately profit from the product 
created by the collective effort; and it is the positive right (droit) 
of society that effectually guarantees to each person such partici- 
pation. Hegel expresses this idea well when he writes: ‘‘The prin- 
ciple of this system of needs has, like the particularity of knowing 
and of willing, generality existing in itself and for itself — the 
generality of liberty; but only abstractly, and thus only as a right 
to property in itself, which here is no longer in itself, but in its 
reality holds good as protection of property by the administration 
of right.”’ 

The reciprocal relation of needs and of effort is a relative element; 
but it is reflected first in itself — principally in indefinite per- 


30 Hegel, 1. c. p. 262. 31 Hegel, 7. c. p. 270. 
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sonality, in abstract right. “It is this sphere of the relative taking 
shape, so to speak, which gives to right the character by which it 

may be recognized, conceived and willed as general and permits 
it, being so conceived and willed, to have a value and an objective 
reality.” 

Hegel defines this objective reality of right in these terms: ‘‘The 
objective reality of right consists not only of what it is — especially 
of what it becomes — conceived by the mind, but also consists 
both of the capability of being realized and of having value. Ac- 
cordingly it comes, by virtue of this, to be conceived as having 
general value.” * 

From this notion of right we naturally and logically pass to the 
notion of rule of law (Joi), which is the very foundation of positive 
right (du droit positif): “What is right and law (/e droit) in itself 
is established in its objective essence, that is to say, determined 
by thought for consciousness, and conceived as being that which is 
and has value as right. Such is the law (Ja Joi); and by this de- 
termination right (/e droit) specially is positive right.” *4 

The rule of law (Jot) then does not create right (droi#); but it 
gives it its generality and its true character: “In order to under- 
stand what it is to legislate, one must have before oneself not only 
this element by which the rule of conduct is expressed, and which 
is valid for all, but especially this internal element, equally essential, 
namely: the knowledge of its content in itsdeterminate generality.” 

This leads the philosopher to determine what is custom and 
the difference between written law and common law. “Only men,” 
says he, “have customary laws — for animals have no law other 
than their instinct — which contain this element of being, and of 
becoming, conceived as thought. They differ from the written 
laws in that they become conceived in a subjective and contingent 
manner; they are consequently more indeterminate as regards 
themselves, and more obscure because of their generality of thought. 
Besides, knowledge of right (du droit) in both senses is chiefly a 
contingent possession, is a lesser thing.” * 

Let us not say that customary laws tend more to be violated 
than written laws, since in practice laws in a nation do not cease 


Hegel, /. c. p. 170. Ibid. 
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to be customary laws from the fact that they are written and 
compiled. Let us not pretend, moreover, to refuse to modern 
peoples the vocation of legislating. This would be a jest —a grave 
error. Such refusal would deny to individuals the aptitude of 
grouping in a logical synthesis the mass of existing laws, when, 
on the contrary, the spirit of systematizing is characteristic of the 
modern epoch. 

But what element is it which gives to law its obligatory force? 
It is the identity of that which is in itself (Amsichsein) and that 
which is law (Gesetzsein). ‘Through this identity of the abstract 
or implicit with what is actually constituted,” says Hegel, “ only 
that right is binding which has become law. But since to con- 
stitute a thing is to give it outer reality, there may creep into the 
process a contingency due to self-will and other elements of par- 
ticularity. Hence the actual law may be different from what is 
in itself right.” *” 

When right appears in the form of law, it appears according to 
its content as applying itself to the substance of relations, individ- 
ualizing itself and developing infinitely in civil society in the forms 
of property and contract, and also as applying itself to relations 
resting upon sentiment, love and trust, but only in so far as these 
relations contain the elements of abstract right. The moral ele- 
ments and the moral limitations which concern the will in its most 
intimate subjectivity and particularity cannot be the object of 
positive legislation. 

Besides this application to particulars, right (droit) formulated 
into law (Jot) applies to individual cases in themselves. It is in 
this extension of the general, not only to the particular, but also 
to the individual — that is to say, in its immediate application — 
that the positive element of the law specially consists. 

That is not all. Another transformation takes place in civil 
society. Just the same, in fact, as in civil society right (droi#) in 
itself becomes law (loi), so the immediate and abstract existence 
of my individual right becomes recognized as an element of the 
general will and of the general conscience. Acquisitions and acts 
in respect to property ought to take place in the form which gives 
them this character. Property rests now on contract and on forms 


87 Hegel, J. c. pp. 274 and 275. [I have used Dyde’s translation here, p. 209. — 
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which render it susceptible of being proved and of giving it legal 
efficacy. 

And so personality and property come to have a legal value in 
civil society. At the same time, transgression ceases to be the 
wrong of an indeterminate subjective; it becomes the wrong of the 
general body which possesses in itself a firm and well-established 
existence. This shows the danger to society in transgression. If 
the internal gravity of such violations increases, then the power 
of the social group becomes surer of itself; the external gravity of 
the wrong diminishes, and there appears a greater leniency in its 
repression. 

Hegel is thus brought to determine the réle which public power 
plays when it intervenes as judge, or in other words, the juridical 
character of the act of the tribunal. It may thus be stated in a 
few words: “Right (droit) appearing to be such in the form of law 
(lot) is right (droit) for itself (Fiirsich); it is opposed in itself to the 
particular will and to the individual idea of right (droit). It is 
general. The recognition of this, and this development of right 
(droit) in the particular case, without having the objective senti- 
ment of particular interest intervene, becomes part of the duties 
of the public power —the administration of justice (la juris- 
diction).” *° 

The philosopher might have said so in simpler and clearer terms 
as follows: The réle of the judge consists in applying to particular 
cases the general rule as formulated in the law, and this is done by 
making an abstraction of the particular interest. 

All the members of civil society have the right of going before 
the tribunals to have such tribunals adjudicate the application 
of the law to the particular cases which interest them. In the 
same way, all the members of civil society are in duty bound to go 
before the tribunals, and if a contest arises in regard to their rights, 
they must accept as their rights what is laid down by the tribunals. 
In civil society — and that is its peculiar characteristic — no one 
can take the law into his own hands. 

If there is an infraction of the law, the injured party has no 
right to vengeance. “The right against infraction of the law in the 
form of vengeance is only right in itself (Recht ansich) not juridical 
in form (Nicht in der form Rechtens), that is to say, not juridical 
38 Hegel, /. c. pp. 283 and 284. %° Hegel, J. c. p. 285. 
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with respect to its existence. In place of the injured party the 
element of injury to the group intervenes, becoming real through 
the tribunals, which undertake the pursuit and punishment of the 
wrongdoer for the breach. The punishment ceases thereby to be 
a subjective and contingent vengeance, and by the precise coinci- 
dence of right with itself, becomes a penalty.” 

Thus through right (droit), civil society appears to us as the syn- 
thesis of the general and the particular which is realized in the 
individual. “By administration of justice civil society, in which the 
idea is lost in particularity and is decomposed in the separation 
of the internal and the external, brings itself back to its notion, 
that is to the unity of the intrinsic universal with the subjective 
particularity; the one in the individual case and the other in the 
signification of abstract right.” “ 

Two other elements of civil society are present to perfect the 
realization of this synthesis: they are government (Ja police) and 
the corporate body. ‘The realization of this relative unity over 
the whole range of particularity is the function of government 
(la police), and within a limited but concrete totality constitutes the 
corporate body.” 

Government (/a police) and the corporate body come into civil 
society to complete the réle of the administration of justice. They 
protect the personality and the property of the individual against 
accidents, which are always possible. The idea in itself has nothing 
original in it; but it is expressed by Hegel in phraseology worth 
quoting, which is in accord with the dominant conception in his 
philosophy — the synthesis of the particular and of the general 
realized by civil society. 

He writes: “In the system of needs the subsistence and happiness 
of every individual is a possibility, whose realization is conditioned 
by the objective system of needs. But the right which is actualized 
in the individual contains the two following factors. It asks first 
that his person and property should be secured by the removal 
of all fortuitous hindrances, and second that the security of the 
individual’s subsistence and happiness, his particular well-being, 
should be regarded and actualized as right.” “ 

Hegel, /. c. pp. 285 and 286. Hegel, c. p. 292. 
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This synthesis of the particular and of the general, realized 
through government (Ja police) in civil society, appears again in 
the passage in which Hegel thus sums up the rdéle of government: 
“The universal which is contained in the particularity of civil so- 
ciety is realized and preserved by the external system of govern- 
mental administration, whose purpose is simply to protect and to 
secure the multitude of private ends and interests subsisting 
within it. It has also the higher function of caring for the interests 
which lead out beyond civil society.” “ 

Finally, we have seen that civil society is one of the modes of 
realization of morality, just as the family and the State, though in 
a lesser degree. It is by means of the corporate body that moral- 
ity realized appears in civil society, — by means of the corporate 
body, that is to say, of the grouping of individuals according to 
their réle in society, of the formation of social classes which take 
the middle ground between the family and civil society. “The 
middle or commercial class (Stand des Gewerbes),” says Hegel, “‘is 
essentially engaged with the particular, and hence its peculiar 
province is the corporate body.” “ 

It is through the corporate body that morality realized finds its 
place in civil society and it does so in this way: “In accordance 
with the idea, particularity itself makes the universal, which exists 
in its special interests, the end and object of its will and endeavor. 
Morality realized (Sitilichkeit) thus comes back as a constituent 
element of civil society. This is the corporate body.” “ 

The corporate body forms with the family in civil society the 
very foundation of the State. The State, that powerful and com- 
plete synthesis of the general and of the particular, realizes in its 
fulness the moral and divine on earth. 


“ Hegel. /. c. pp. 306 and 307. [I have used Dyde, p. 235. — Translator.] 
® Hegel, /. c. p. 307. [Dyde, p. 235. — Translator.] 
Hegel, /. c. p. 307. [Dyde, p. 235. — Translator.] 
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CHAPTER V 
HEGEL’S POLITICAL PHILOSOPHY — THE STATE 


ie Hegel’s Philosophy of Mind may be found the following: “The 

essence of the State is the universal, self-originated and self- 
developed, — the reasonable spirit of will; but, as self-knowing 
and self-actualizing, sheer subjectivity, and — as an actuality — 
one individual. Its work generally — in relation to the extreme 
of individuality as the multitude of individuals — consists in a 
double function. First it maintains them as persons, thus making 
right a necessary actuality, then it promotes their welfare, which 
each originally takes care of for himself, but which has a thoroughly 
general side; it protects the family and guides civil society. 
Secondly, it carries back both, and the whole disposition and action 
of the individual — whose tendency is to become a center of his 
own — into the life of the universal substance; and, in this direc- 
tion, as a free power it interferes with those subordinate spheres 
and retains them in substantial immanence.” ! 

A résumé of Hegel’s whole doctrine concerning the State is 
found in these few lines. 

I 


The State brings the family and civil society as well as the will 
and the activity of the individual again into substantial existence 
and thus, by its unrestricted power, breaks up the subordinate 
spheres in order to keep them in inherent and substantial unity. 
The synthesis of the general and the particular, then, the fusion 
of the particular in the one and general substance, is precisely the 
realization of morality. Accordingly, the State by its very defini- 
tion is the reality of the moral idea. ‘‘ Der Staat ist die Wirklichkeit 
der sittlichen Idee.” * 

Hegel, taking up and developing the idea expressed in the passage 
in the Philosophy of Mind previously quoted, and summarized in 

1 Hegel, Philosophie de l’esprit. Vera’s translation, II, p. 379. [I have used 
Wallace’s translation, Hegel’s Philosophy of Mind, p. 263. — Translator.] 

2 Hegel, Grundlinien der philosophie des Recht, Vol. VIII of the complete works 
of 1883, p. 312. ; 
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the proposition just cited, writes also as follows: ‘‘The State is the 
moral spirit (sittlichen Geist) as the will which manifests itself, 
makes itself clear and visible, substantiates itself. It is the will 
which thinks and knows itself and carries out what it knows and 
in so far as it knows. The State finds in ethical custom its direct 
and unreflected existence, and its indirect and reflected existence 
in the self-consciousness of the individual and in his knowledge and 
activity.” 

Thus, by means of the State, the moral idea finds its complete 
realization. The State exists immediately in itself. Mediately, 
it exists through individuals, but the individuals have their sub- 
stantial liberty only through the State. The individual is free 
only in the State because it is only by the State and only in the 
State that his will is fused with the general will. 

This is the fundamental notion underlying the Hegelian doctrine 
of the State, the notion which is the upshot of his philosophical 
system and is the starting point of his political doctrine. For the 
latter is no more than the development of the former. Let us not 
think, however, that this conception of Hegel’s is entirely new. It 
was already expressed in Rousseau’s Contrat Social in less abstract 
and less philosophical but certainly clearer terms. Rousseau had 
said in fact: “In order that the social pact shall not be a vain 
formulary, it tacitly contains this agreement which alone can give 
force to the others, — that whoever shall refuse to obey the general 
will shall be constrained to it by the whole body: which means 
nothing else, except that he will be forced to be free.”* Hegel 
talks of the rational in itself and for itself, of the realization of 
morality by the State. The idea is really the same. The end is 
also the same, namely, to deceive him into believing he is free 
when in fact he is subservient to the omnipotence of the State, 
and to make him even believe that the more powerful the State 
the freer he is. : 


II 


If the State is the realization of the moral idea, it is at the same 
time the rational in itself and for itself, ‘‘inasmuch as it is the 


3 Hegel, Grundlinien der philosophie des Recht, Vol. VIII of the complete works 
of 1883, p. 312. [I have followed Dyde, p. 240. — Translator.] 
* Contrat social, bk. I, chap. VII. 
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realized substantive will, having its reality in the particular self- 
consciousness raised to the plane of the universal.” § 

The State being thus understood, the question of the powers 
of the State in regard to the individual need not be asked, because 
it is within and by means of the State that the individual obtains 
the greatest amount of liberty. Hegel in fact writes thus: “This 
substantial unity of the State is its own motive and absolute end. 
‘In this end freedom reaches its highest right just as this ultimate 
end has a superior right over the individuals, whose first duty it 
is to be members of the State.” ® 

This passage appears to be the best for an understanding of 
Hegel’s theory. The State being the superior synthesis of the 
particular and of the general, it and it only can secure for the 
individual the realization of his rights. But at the same time such 
supreme right belongs to the State as against the individual because 
the supreme duty of the individual is the duty to be a member of 
the State. 

Hegel does not wish any doubt whatever to arise about the 
meaning and import of his doctrine. He expressly rejects the 
French individualistic doctrine, formulated in the Declaration of 
Rights of 1789, and according to which the sole end of the State is 
to protect the liberty and the property of the individual, to assure 
the individual the guarantee of his natural rights in such a way 
that he will become a member of the State only voluntarily. Not 
at all, says Hegel. ‘The State is in a wholly different relation 
with the individual. As the State is the objective spirit (/’esprit)’ 
the individual has his objectivity, his truth and his morality only 
because he is a member of the State.” ® 

Wishing to express his thoughts in even more forceful language 
Hegel adds: “This idea is the eternal and necessary being of spirit, 
in and for itself.” ® 

After such an affirmation is there reason for seeking the origin 
of the State and determining its legitimacy? Not at all. Since 
it is the eternal and necessary being of spirit, its existence is its 

5 Hegel, /. c. p. 313. [Dyde, p. 240. — Translator.] 

Ibid. 

7 Cf. supra, chap. IV, section III, as to Hegel’s “Objective Spirit.” 

8 Hegel, J. c. p. 313. 


9 Hegel, /. c. p. 314. [See Dyde, p. 241, Hegel, Grundlinien, 2 ed., p. 307. — Trans- 
lator.| 
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own justification; and by the very fact that it exists, it is all that 
it should be. If the State is the realization of the moral idea, it is 
legitimate simply because it exists. 

“What is the origin of the State,” writes Hegel, “or rather of 
a determinate State, of its rights, and of its determinations? Has 
it had for its origin patriarchal relations, violence, or contract? 
Does it flow from a corporate body? Have its rights been estab- 
lished in consciousness by custom, by positive or divine law, or 
by contract? That has nothing to do with the idea of the State. 
When we are dealing with the science of the State these things are 
mere appearances and belong to history. . . . Philosophical doc- 
trine considers only what is within, that is to say, ideas.” ° 

Hegel does not ignore, however, the doctrine of Jean Jacques 
Rousseau. There is, says he, in this doctrine a great deal of truth, 
but it is incomplete and it has not got to the bottom of things. 
“Jean Jacques Rousseau,” writes Hegel, “has the merit of having 
expressly made the will the fundamental principle of the State, a 
principle which is not only formal like the social instinct or divine 
authority, but is also in its content thought, indeed is thought 
itself. But Jean Jacques Rousseau placed will, as Fichte does 
later, in a determinate form of individual willing, and considered 
the general will, not as the rational part of the willing in itself and 
for itself, but only as the collective will derived from the individual 
will through the union of individuals in the State and thereby 
becoming a contract which has for its conscious basis their free will 
and their voluntary concourse.” 4 

This idea of a contractual union of individuals, a conscious 
and desired union, Hegel rejects vigorously. ‘There result from 
it, in fact,” says he, “consequences which destroy the’ divine, 
existing in itself and for itself, and its absolute authority and its 
majesty.”” 

Hegel also rejects another mode of approach which is opposed 
to the rational conception of the State, namely, that which consists 
in considering the externality of phenomena, the contingency of 
wants, the intervention of force for protection, not as a moment in 
the historical development of a determinate State, but as the very 
substance of the State. For this reason our philosopher criticizes 
severely the work which the German publicist Haller had just 


10 [bid. ® Hegel, /. c. p. 315. 
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written under the title Restauration der Staatswissenschaft, in which 
he had attempted a truly realistic study of the State. 


Ill 


Let us thus put aside all the contingent elements of the State, 
let us disregard the different forms which the State in fact presents, 
let us reject all the doctrines which attempt to take into account 
these contingencies and these facts. They are without value. Let 
us consider the State in its intimate essence in the light of reason. 
Then alone can we understand its true nature, can we grasp its 
substantial reality, as in the following: “The State in itself and for 
itself is the moral whole (Das sitiliche Ganz), the realization of lib- 
erty; and it is the absolute end of reason that freedom should be 
real. The State is the mind or spirit (/’esprit) which exists and is 
realized in the world as endowed with consciousness, while it is 
realized in nature only as the other of itself (das andere seiner), 
without consciousness, as sleeping spirit.” ® 

If the State is the spirit (/’esprit), which in the world is conscious 
of itself, the State realizes becoming on earth, that is, the divine. 
There is thus in the State something divine; and this divine element 
is the very foundation of its unlimited power over individuals, 
who themselves find the realization of their moral being only in the 
politically divine (divin étatique). 

Indeed, our philosopher expresses himself thus: “It is only in 
so far as it exists in consciousness, in so far as it is perceived as an 
existing object, that the spirit (/’esprit) is the State. For liberty 
we must not start from the individuality, nor from the individual 
consciousness, but only from the essence of consciousness; for 
whether man knows it or not, this essence is realized as an autono- 
mous power, in which individuals are only moments. The State is 
the march of God in the world (es ist der Gang Gottes in der Welt 
dass der Staat ist). Its foundation is the power of reason, realized 
as will. To form an idea of the State, we must not have in mind 
particular States, or institutions, but consider thoroughly the Idea 
(Vidée), this real God.” ™ 

This divine character belongs to every State. We can find a 
good or a bad State, badly organized or well organized. Little 


3 Hegel, /. c. p. 319. 4 Hegel, J. c. p. 320. 


q 
| 
di 
4 
, 
} 
a 
ae 
if 
ber 
i 
\ 
; 
} 


THE LAW AND THE STATE 83 


does it matter. If there be a State, there is always something divine 
about it. “Every State,” writes Hegel, “which accorditig to such 
principles as we have can be considered as bad, and in which we 
can recognize such and such faults, has always in itself — particu- 
larly when it is one of the States formed in our epoch — the essential 
elements of its activity in itself. Because it is easier to find a defect 
than to grasp the affirmative, we easily fall into this error of for- 
getting, with respect to certain particular ends, the immutable 
organism of the State. The State is not a work of art; it exists 
in the world; it is consequently in the sphere of free will, of con- 
tingency, and of error; bad enterprises can disfigure it in many 
ways. The most cowardly man, the criminal, the sick, the infirm, 
is nevertheless ever a living man; the affirmative is that life exists 
in spite of faults, and it is this affirmative which concerns us here.” © 

Consequently, the State can be bad, corrupt; it exists; it is 
subject to contingencies. But however bad, however corrupt it 
may be, it always retains the positive element of its being; it is 
always the realization of the moral idea; it is ever divine. 

It goes without saying that with such a conception of the State 
there can be no question as to any limitation with reference to it. 
But at the same time the individual has nothing to fear from this 
unlimited power, because it is only through the State that he can 
realize the fullness of his moral being. 

Hegel, for that matter, does not stop there. He proceeds to 
analyze the different elements contained in the idea of the State. 
They are three in number: 

First, the idea of the State has an immediate reality, and the 
particular State, inasmuch as it is an organism, is in relation with 
itself. It is the constitution of the State, the internal public law 
(le droit public interne) or the internal law (Je droit interne) of the 
State. 

Second, the idea of the State is lost in the relation of the particu- 
lar State with other States. It is the public external law (le, droit 
public externe), the external law of the State. 

Third and finally, the idea of the State is the general idea as 
species and absolute power in relation to individual States. It is 
the spirit (l’esprit) that finds its reality in the progress of the 
world’s history.” 


Tbid. 16 Hegel, J. c. pp. 320 and 321. 
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We must follow Hegel in his analysis of these three elements of 
the idea of the State. 


IV 


The philosopher first formulates this proposition: ‘The State © 
is the realization of concrete liberty.” !” This means that the 
individual is free because he lives as a member of the State, and 
that he is free only because he is a member of the State. The 
internal organization of the State tends to realize this concrete 
liberty of the individual. 

But what is this concrete liberty? Hegel defines it thus: “‘Con- 
crete liberty consists in this: that therein personal individuality 
and its particular interests, as found in the family and civil society, 
have their complete development. In this concrete liberty, too, 
the rights of personal individuality receive adequate recognition. 
These interests and rights pass partly of their own accord into the 
interest of the universal. Partly also do the individuals recognize 
by their own knowledge and will, the universal as their own sub- 
stantive spirit and work for it as their own end. Hence neither is 
the universal completed without the assistance of the particular 
interest, knowledge and will, nor, on the other hand, do individuals, 
or private persons, live merely for their own special concern. They 
regard the general end, and are in all their activities conscious 
of this end.” #8 

Hegel says further: “The State as moral, as penetration of the 
substantive and of the particular, implies that my obligation to 
the substantive reality is at the same time the realization of my 
particular liberty; that is to say, that in it (the State) right and 
duty are united in a single relation.” ® 

The philosopher expresses the same idea in still different terms: 
“The union of right and of duty has this double result that what 
the State requires as duty directly becomes also the right of the 
individual, since it is nothing more than the organization of the 
idea (la notion) of liberty. The determinations of the individual 
will receive from the State an objective existence and by such 
means arrive at their truth and at their realization. The State 


17 Hegel, 1. c. p. 321. 
18 Hegel, /. c. pp. 321, 322. [I have used Dyde, p. 248. — Translator.] 
19 Hegel, l. c. p. 323. [Dyde, p. 250. — Translator.] 
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is the unique means (indispensable) of attaining the particular end 
and welfare.” . 

These abstract and obscure formulas leave, however, no doubt 
as to Hegel’s thought. To him only the State can realize the 
concrete liberty of man, because individuals do not have their 
complete personality without the State. Undoubtedly it is through 
individuals that the collectivity has consciousness and will. But, 
on the other hand, individuals are only really free when they 
recognize and desire the general interest as being their own sub- 
stantial mind, and act for this interest as being their ultimate 
purpose. 

Such is the State in its essence. Hegel thinks, however, that 
the modern State has most completely realized the synthesis of 
the particular and of the general, and consequently has come 
nearest to complete realization of the concrete liberty of man. 

“The principle of the modern State,” writes Hegel, “has this 
extraordinary strength and depth that it allows the principle of 
subjectivity to complete itself to an extreme of personal particular- 
ity and yet at the same time brings back into it substantial unity, 
which is thus maintained in itself. . . . The characteristic idea 
of the State in the modern epoch is that the State is the realization 
of liberty, not according to subjective liking, but according to the 
notion of willing, that is to say, its divinity.” 

For the philosopher, therefore, the modern State has secured 
in the highest degree the liberty of the individual, because it has 
restored and maintained it in substantial unity, because it has 
founded it on the notion of the will, taken in its universality and 
its divinity. All this amounts to saying that the modern State has 
carried individual liberty to its highest point, because it has com- 
pletely absorbed in itself the personality of the individual. 

What is this modern State, then, which Hegel has particularly 
in mind? M. Lévy-Bruhl does not hesitate to answer that it is 
the Prussian State. He has us justly observe that Hegel passed 
the last thirteen years of his life in Berlin, admired and surrounded 
by his many disciples. ‘Hegel had found there,” says M. Lévy- 
Bruhl, ‘the political atmosphere which suited him. In the opening 
lecture of his course, he stated that his text would be: Elective 
affinity, the original relationship of the Prussian State and of 


20 Hegel, /. c. pp. 326 and 327. 1 Hegel, J. c. p. 322. 
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Hegelian philosophy. Hegel demonstrated it a priori and added 
to such demonstration an enthusiastic eulogy of Prussia and of the 
war against Napoleon.” 

M. Lévy-Bruhl writes very aptly: “In Hegelianism, nothing 
conforms more to the Prussian tradition than the idea of the all- 
powerful State, anterior and superior to every particular interest 
and subordinating to itself the will and the personality of the 
subjects. It is one of the salient traits of the history of Prussia. 
. . . For a long time Prussia did not exist as a nation; it existed 
however as a State. . . . What bond united the subjects of the 
Prussian king? The State, that sovereign majesty and ultimate 
power on earth.” * 

It is, in fact, the Prussian State which Hegel had in mind inhis 
analysis of the internal constitution of a particular State. 

The institutions of a State form its constitution. ‘They form 
in a particular state a developed and realized rationality and are 
by virtue thereof the steadfast basis of the State — determining 
the temper of individuals toward the State and their confidence in 
it. They are also the foundation stones of general liberty, since 
in them particular liberty becomes realized in a rational form; 
and reasonably so, inasmuch as the union of liberty and of necessity 
exist therein.” ** Here again we find the ever recurring identity of 
opposites. We have in it the identity of liberty and of necessity, 
the synthesis of which is realized in the institutions of the State. 


V 


What institutions best secure concrete liberty in realizing equally 
the synthesis of liberty and of necessity? 

To answer the question, it is necessary to know that the political 
institutions must make an organism of the State, that is to say, 
must realize the development of the idea in its divers elements, 
and give to each an objective reality. This organism is the political 
constitution. It always grows out of the constitution of the State 
as it is maintained thereby. 

The different elements of such organism are the different powers 
(Gewiilten), both their acts and their activity, “by which the uni- 

2 -Bruhl, L’Allemagne depuis Leibniz, p. 393. 


ad -Bruhl, /. c. pp. 415 and 416. 
* Hegel, /.c. p. 328. [Dyde, p. 254; Hegel, Grundlinien, 2 ed., p. 321. — Translator.| 
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versal is uninterruptedly realized by a necessary process, since 
these various,powers proceed from the nature of the conception. 
The universal is, however, none the less self-contained, since it is 
already presupposed in its own productive process.” * 

Two powers appear first. The one which manifests itself in 
the organic relations of the State with itself, and the other by which 
the State enters into relation with other States. The first of these 
powers is the civil power; the second, the military power. 

The internal organism of the State comprises several elements 
which may be distinguished by a rational analysis. These different 
elements are of rational order; they form distinct powers; but each 
one of these powers, nevertheless, contains in itself the whole State; 
and their reunion forms the individuality — one and indivisible — 
of the State. There are several powers of the State, each having 
omnipotence; but there is, however, only one State, one and 
indivisible. The mystery of plurality in unity, and of unity in 
plurality, is analogous, as we have seen, to the doctrine of Kant.” 

The principal passage in which Hegel formulates this idea is as 
follows: ‘The constitution will be rational in so far as the State 
divides and determines its reality according to the nature of the 
idea (Ja notion) in itself, and in such a way that each one of the 
powers in itself may be the totality by virtue of the fact that it 
has and conserves in itself the other elements, and that, because 
they express a division of the idea (/a notion), they remain in its 
ideality and form, therefore, only an individual whole.” 7” 

We must not regard, then, these different powers as interfering 
with one another, as antagonizing one another, as limiting one 
another. Such would be a grave error; it would be opposed to the 
substantial unity of the State. The error is dangerous and fatal. 
Hegel adds, and justly, that the French revolution committed this 
error several times to the detriment of stable government. In 
reality, declares the philosopher, the powers neither resist nor 
actively oppose one another; they form the substantial unity of 
the State. 


Upon such a supposition the State is composed of the following 
substantial elements: 


% Hegel, l. c. p. 331. [Dyde, pp. 256-7. — Translator.] 
% Cf. supra, chap. III, section III. 
27 Hegel, J. c. p. 351. 
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First, the power of determining the universal and of establishing 
it. This is the legislative power. 

Second, the power of subsumption of particular wane and of indi- 
vidual cases under the universal. This is the governmental power. 

We must not fail to observe that Hegel has expressed in com- 
plicated and obscure language a singularly simple idea which is 
this: the legislative power enacts dispositions by way of general 
provision; the governmental power renders individual and concrete 
decisions in conformity to the general rule formulated by the 
legislative power. 

Third, the power of subjectivity. It is the power of supreme 
voluntary decree, the power of the prince. In the power of the 
prince (Je pouvoir princier) are found reunited the other powers in 
an individual unity; it is thus the zenith and the culminating point 
of everything pertaining to the State. 

The fundamental conception of Hegelian philosophy is ever 
reappearing. The general and the particular oppose each other; 
they fuse and synthesize each other in the individual. The legis- 
lative power is the general; the governmental power is the particular. 
They combine with each other in the individual unity which is the 
power of the prince. It is that which gives obligatory force to 
the enactments of the legislator and decrees of the government. 
It is the culmination and the acme of all. 

This power of the prince is the power of the constitutional 
monarch in the modern State.” 

Besides, for Hegel, it is not a question really to determine which 
is the best sort of constitution. It is not a question of discussing 
whether the modern State should be monarchical, aristocratic, 
or democratic. These three forms which have existed distinct in 
the past are now only the composite elements of the modern State. 
They are embodied today in a superior form which is more com- 
plex, namely, the constitutional monarchy, in which the monarch is 
the capital and sovereign element — synthesis of the legislative, 
which is the general and of the governmental, which is the particular. 

Another idle question is also that of trying to determine who 
makes the constitution. This question implies that at a certain 
moment there is no constitution and consequently no State. There 
is always a pre-existing constitution. There cannot be any question 


8 Hegel, /. c. p. 355. 
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then of making a constitution, but only the question of modifying 
the existing one. The constitution itself is not the work of men. 
To say that would be to say that the State is a creation of individual 
wills. The constitution of the State is not the conscious work of 
men; it proceeds from the very life of the idea realized in the State. 

Hegel insists on this idea, namely, that the constitutions of States 
are not works created by human art but are of natural formation; 
the spontaneous product of the march of the spirit in the world 
which naturally creates the State. 

“Spirit,” says he, “‘is real only in what it knows itself tobe. The 
State, which is the nation’s spirit, is the law which permeates all 
its relations, ethical observances, and the consciousness of its 
individuals. Hence the constitution of a people depends mainly 
on the kind and character of its self-consciousness. In it are found 
both its subjective freedom and the actuality of the constitution.” 7° 


VI 


In the natural development of the understanding, modern peoples 
have arrived at the constitutional monarchy as the superior form 
of State, in which as we have already said, according to Hegel, the 
prince synthesizes, in his sovereign person, the power of decreeing 
through a general medium known as the legislative power, and 
the power of particular decision known as the governmental power. 

It is reiterated by Hegel in the following passage, which is par- 
ticularly significant: “In the constitutional monarchy the power 
of the prince contains within itself three elements of totality: the 
generality of the constitution and of the law, the council which 
maintains the relation of the particular to the general, and the 
element of supreme decision so far as it is self-determinate which — 
is the epitome of all the rest, and in which everything has its 
beginning and realization. This absolute self-determination is 
the decisive principle of the princely power as ac.” 

We therefore find ourselves in a superior stage of absolutism. It 
is not only the State as such which, being the realization of the 
moral idea, is of absolute power. It is really the prince, the monarch. 
Among the superior peoples of the modern epoch, Prussia included, 
the State has assumed the form of a constitutional monarchy, 


3 Hegel, /.c. p. 361. 


29 Hegel, l.c. p. 360. [I have used Dyde, p. 282.—Translator.] 
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which is the form par excellence of the State. Substantial unity is 
found in such a state through the sovereign; it is he who reunites, 
within himself, the three elements of political totality. Everything 
comes from him; everything goes to him; he is the beginning and 
the end. He possesses supreme self-determination. 

This doctrine of Hegel’s imposes itself on men’s minds with all the 
more force because it is presented as an absolute truth revealed by 
reason and realized in the progress of the State, not as a contingent 
solution, ever debatable, and varying according to time and country. 

The omnipotence of the State, the beginning and the end of 
which is found in the person of the monarch, is called sovereignty. 
Hegel finds in it two characteristics, namely: first, that the par- 
ticular acts and powers of the State are neither for itself, nor 
autonomous, established in the particular wills of individuals; 
secondly, that their very origin is found in the unity of the State 
as in their simple self — which is internal sovereignty." . (There is 
another side to sovereignty, namely, external sovereignty about 
which we shall speak later.) 

Hegel, however, would not have us confound sovereignty and 
despotism: ‘It is an error,” says he, “to confound sovereignty with 
the arbitrary and the despotic. Sovereignty is the ideality of every 
particular power. . . . Despotism connotes lawlessness — where 
the particular will is equivalent to law, or rather takes the place 
of law, be it that of the monarch or of the people; while, on the 
contrary, sovereignty — more precisely the legal, constitutional 
State — brings about ideality of the various spheres of interest’ 
and of particular acts, so that these spheres and acts may not be. 
independent, that is to say, autonomous in their end and effects, 
thereby destroying themselves in one another; but, on the con- 
trary, their ends and modes of action may be determined by the 
end of the whole, and be thereby dependent upon it.” ® 

In simpler terms it is sovereignty which makes particular activi- 
ties coincide with the general activity, particular ends with universal 
ends. It is sovereignty which, residing in the individual person of 
the prince, realizes in the individual the fusion of the particular 
and of the universal. 

Hegel does not stop there. He proceeds to analyze more closely 
the nature of sovereignty. It is, according to him, a will having 


3 Hegel, /. c. p. 363. ® Hegel, J. c. p. 364. 
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the power of rendering final decrees. The sovereignty, having a 
will, is a personality, a subjectivity. Sovereignty is also individual. 
But it is more than that, because it is incarnate in an individual. 
This individual is the monarch. 

Here should be given a literal translation of the very text of 
Hegel, in which in spite of the extreme abstraction of its terms, the 
thought is apparent. ‘Sovereignty, considered first from the 
general point of view of ideality, exists only as the ideality of its 
own definite subjectivity and as the abstract of its own self-deter- 
minate will, acting in this without a determinant motive, and being 
absolute in its decree. This is the individual element of the State 
as such, which, by virtue of this element, can be only one and 
indivisible. But it finds its subjectivity in fact only in itself as 
subject; personality only in itself as person; and in the constitution 
developed to the point of real rationality each one of the three 
elements of the notion is really formed specially for itself. This 
composite whole, decreeing in this absolute way, is consequently 
not individuality, but an individual, the monarch.” * 

A few pages further on Hegel returns again to the same idea, 
expressing it in more precise language. After having shown that 
the State, taken in itself must be considered a person, he concludes 
with this statement: ‘The personality of the State is singularly 
like a person; the monarch is really a person. Personality explains 
the idea as such; the idea of person is, through the monarch, given 
reality; and it is only by this means that the notion is an idea, that 
is to say, truth. ... The dignity of the monarch is represented 
as something derivative in its nature, not only as to the form, but 
also as to its determination; its notion is rather not a derivative, 
but beginning simply to come unto itself. Accordingly, the con- 
ception which represents the right of the monarch as founded upon 
divine authority is wholly exact, because in such notion is con- 
tained the unconditioned part of the monarch’s right. But we 
recognize what errors have grown out of this conception, and 
therefore the problem for philosophy is to determine that part 
which is truly divine in the monarch.” * 

In this doctrine of Hegel’s, the personality of the State is found 
in the person of the monarch, whose native and unconditioned 
power is the synthesis of all the power of the State. One can easily 


* Hegel, J. c. pp. 366 and 367. 
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see in this the germ of all the doctrines of public law formulated 
by contemporary German jurists, — the Gerbers, the Labands, 
the Jellineks, who turn such public power into a subjective right 
of the State, and who see the monarch as a direct and all-powerful 
organ of the State. In a word, this is the germ of the subjectivist 
and organicist doctrines of public law which the German publicists 
have made special effort to construct for the purpose of giving a 
juridical appearance to the omnipotence of princes in general, and 
of the emperor in particular. | 

This sovereignty of the monarch being thus affirmed, what 
becomes of the sovereignty of the people in Hegel’s philosophy? 
The question, which could not escape the attention of the philoso- 
pher, he attempts to answer at great length. 

In speaking, says he, of the sovereignty of the people, we can 
only mean that a nation is outwardly autonomous, and forms a 
regular State like the people of Great Britain, for example. But 
the people of England, of Scotland, of Venice, of Genoa, are no 
longer sovereign peoples, since they have ceased having regular 
princes or supreme governments. We can also say this of internal 
sovereignty, that it resides in the people “when we speak merely 
of the whole,” even though it has been shown that sovereignty 
belongs not to the people but to the State. 

“In its customary meaning,” adds the philosopher, “in the mod- 
ern epoch when we think of the sovereignty of the people, we 
contradistinguish it from sovereignty existing in the person of the 
monarch. Taken in this directly opposite meaning, the sovereignty 
of the people has a connotation of lawlessness (wiiste)”** — the 
basis of which can be traced to that deplorable institution, popular 
representation. “The people, taken without its monarch and 
without the organization of the whole, which is the necessary 
and immediate consequence of it, is a shapeless mass, which is 
no longer a State, no longer having such decisions as can be found 
only in the organized whole in itself, that is to say, in sover- 
eignty, in government, in tribunals, in a supreme council, in 
States. It is only when these elements are related to the organ- 
ization, to the life of the State appearing in the people, that what 


% The word, wiiste, which Hegel uses to mean national sovereignty as distinguished 
from the sovereignty of the monarch, is a word connoting exceeding contempt in the 
German. 
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is called in a general way, the people, ceases to be an indeterminate 
abstraction.” 

Finally, according to Hegel, if we understand by sovereignty 
of the people the republican political form of government, or more 
precisely democracy, we must remember that the modern State 
has gone beyond such phase of democracy and of republicanism, 


and has arrived at a superior form, the stage of constitutional 


monarchy.*” 
VII 


Hegel’s doctrine with reference to government presents nothing 
particularly interesting. To him government is the executor of 
princely decisions. It is comprised of the police (Ja police) and the 
tribunals; it decrees with respect to particular cases in conformance 
with the general ends in view. The power of the government is 
exercised by its ministers, by the different functionaries, by the 
different tribunals, all of which are merely the agents of the monarch 
for such purposes. 

These very simple ideas Hegel expresses in abstract terminology 
peculiar to him, an example of which is the following: “The govern- 
mental authority executes and applies the prince’s decrees; it 
executes and enforces what has been decided, namely, existing 
laws, institutions, ordinances, and all with an eye toward general 
ends. The power of government in itself is found in this very act 
of subsumption, it is made up of the police power and the power of 
the tribunals, powers that refer to the particulars of civil society 
and have the general interest as their end.” * 

As for the legislative power it has to do with laws as such, in 
so far as they need a more complete expression; ahd with internal 
affairs, wholly general in character, according to their content. 

But, insists Hegel, we should form a false idea of the legislative 
power if we thought it was a matter exclusively for parliament; 
and if we wished to give to the parliament, inasmuch as it is the 
legislative power, an existence absolutely independent of the other 
powers. “The conception of independence of powers,” writes the 
philosopher, “contains within itself that fundamental error that 
independent powers must, nevertheless, delimit one another. By 

% Hegel, c. p. 368. 


37 Cf. supra, chap. V, sections V and VI. 
33 Hegel, J. c. p. 280. 
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virtue of such independence, the unity of the State finds itself 
suppressed — a unity which must, above all, be realized.” *° 

Consequently, in the Hegelian doctrine, the three elements 
corresponding to the three powers must co-operate in the execution 
of laws. Above all, the monarch, vested with the power of supreme 
decision, must alone see to it that the law becomes an obligatory 
rule binding on and requiring the obedience of all. The theory 
underlying this idea will be taken up again for the purpose of 
showing its development by the greatest contemporary theorist on 
imperial omnipotence, namely, the publicist, Laband.” 

The government participates also in the making of laws. It 
alone in fact has the actual knowledge and is competent to oversee 
the whole in its complexity; it alone can grasp the essential prin- 
ciples which have been proclaimed as regards this whole; it alone 
understands the needs attendant upon the power of the State. 
The government will therefore intervene by such agencies as the 
councils of the crown, which must take their place beside the 
sovereign in all organized states. 

Finally, parliament participates also in the making of law, and 
Hegel reduces to a minimum its part in collaborating in legislative 
work. He also calls parliament a body representing class interests 
(das standische Element). He speaks of it with evident disdain. 
“We often imagine,” says he, “that the representatives of the 
people or the people themselves can discern much better than 
anyone else what is good for them, and are best able to bring it 
about. This is a great mistake. If by people we mean that which 
is neither the sovereign nor its officers, we must admit that the 
people are wholly unable to determine what are the real interests 
of the State. The people are that part of the State that know not 
their own wants. The higher officers are very much better posted 
as to the needs of the State, and can very much better see to them 
than parliament — even without the aid of parliament.” ” 

What is then, according to Hegel, the part that parliament plays? 
He recognizes that it guarantees the general good and liberty. 
Thus, on the one hand, parliament gives advice that can be useful 


39 Hegel, 1. c. p. 392. 

4° Laband, Droit public de l’empire allemand, French translation, 1901, II, p. 260 
and following. 

“ Hegel, J. c. p. 392. ” Hegel, /. c. p. 393- 
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to the government. The debates of parliament, on the other hand, 
give publicity to matters, and exert a control that can only react 
efficaciously and usefully upon those in the power. 

But that is not to Hegel the more cogent explanation for the — 
existence of parliaments. They are also a logical deduction from 
the idea; and therein lies the philosophical and consequently the 
true reason for their existence. There is undoubted progress when 
a State in which the monarch exercises unlimited power sets up a 
parliament. There exists then, in fact, one degree higher as to 
organization. Without a parliament the popular mass remains 
inorganic, atomic. With the parliament, it becomes organized. 
Popular opinion comes into being in a legal and regular form. 
Violence and conflicts in interests are avoided. The popular mass 
takes part to the extent of its capabilities in the life of the State. 

But in no case does Hegel admit that the parliament should be 
elected by universal suffrage. ‘That all,” says he, “considered 
individually, must take part in the deliberations and decisions with 
respect to matters affecting the general interests of the State 
because all are members of the State and because the affairs of the 
State are the affairs of all, are false declamations. The State, 
being essentially an organization of its members, forms spheres of 
action; and, therefore, within the State no element should appear 
as an inorganic mass.” “ 

Hegel also rejects representation, as we habitually understand 
it, that is to say, representation of individuals. In reality, it is 
not individuals who are represented, but the important social 
interests: agriculture, commerce, industry. Elections are wholly 
secondary. The philosopher, ever having the Prussian State in 
mind, naturally believes there should be two assemblies: An 
assembly of lords representing the landowners, hereditary in char- 
acter, and having as its members only persons possessing entailed 
estates; and an assembly representing a less permanent element — 
those interests less permanent in character. It is well known that 
such is still in the main the organization of the Prussian Parlia- 
ment.® 


® Hegel, /. c. pp. 393 and following. 
“ Hegel, J. c. p. 397. 

* Cf. as to this part of Hegel’s political philosophy, Lévy-Bruhl’s L’Allemagne 
depuis Leibniz, pp. 404 and 405. 
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It is important to repeat that in the Hegelian doctrine the 
parliament in truth does not make the law. It expresses current 
opinions. Through the publicity given to its deliberations, it can, 
however, enlighten public opinion. But in reality it plays only the 
part of a board of consultation. The king and the ministers merely 
take the advice of the two assemblies for enlightenment; they are 
not bound to follow such advice. The king alone has the power of 
giving a final decision. It is the monarch alone who formulates 
the final decrees of law. It has been mentioned previously that 
this conception of Hegel’s was the inspiration for the theory of law 
formulated by Laband, the great publicist of the German empire. 


We have previously seen that Hegel distinguished between 
internal law (le droit interne) of the state and external law (Je droit 
externe) of the State. Thus we read according to his formula: 
“The idea of the State passes into the relation of the particular State 
with other States; this is external public law (le droit public externe), 
the external right of the State.” It is what is usually termed 
international law. The philosopher devotes much less time to its 
development than to internal law. The most salient feature of 
Hegel’s doctrine on this point is his apology for war. 

The sovereignty of the State, considered externally, is its personal 
individuality in its relations with the personal individuality of 
other States. Hegel explains this quite clearly: “Such individ- 
uality, existing exclusively for itself, appears in its relations with 
other States, each one of which is autonomous with regard to the 
others. Since it is in this autonomy that the ‘for-itself’ (pour soi) 
of the real spirit of the State has its existence, this autonomy is the 
first freedom and highest dignity of a people.” *” 

Hegel says again: “The State acts externally as an individual 
subject, but (as we have seen above) this subjective individuality 
of the State is incarnate in an individual, namely, the sovereign 
monarch. Consequently, it logically and naturally devolves upon 
the monarch to direct, in essential matters, the external activity 
of the State, or which is the same thing, the external sovereignty. 

“ Laband, Le droit public de l’empire allemand, French translation 1901, Vol. II, 


pp. 260 and following. 
47 Hegel, /. c. p. 416. [Dyde, p. 329. — Translator.] 
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. To look after the relations of a State with other States, 
therefore, is within the princely power, and it has for its primary 
duty the commanding of the armed force, the entertainment of 
relations with other States through ambassadors, the declaring of 
war, the making of treaties of peace as well as other treaties.” * 

This expresses Hegel’s idea very clearly. The external rights 
‘of the State, then, prove the existence of its subjective individuality 
with respect to other States. This subjective individuality of the 
State is incarnate in the person of the monarch, and the latter 
therefore should have all the powers which have to do with inter- 
national relations. He has thus, in its plenitude, external sover- 
eignty just as he has internal sovereignty. 

But this statement is not a solution, so far as knowing the founda- 
tion of international law is concerned. The problem, however, 
appears very clear in the mind of the philosopher. Internal sover- 
eignty binds the subjects of the State because it is such sovereignty; 
that which it wishes and commands is the jural principle (Ja régle 
de droit) and obedience is therefore owed to it. But in international 
relations the State is in reaction with other sovereign States like 
itself. How can such States, without ceasing to be States, be 
subordinated to a superior principle (une régle supérieure) binding 
upon them? Hegel unquestionably foresees the difficulty but he 
offers no solution. Let us judge for ourselves. He thus writes: 
“Since there exists no power that can decide against the State 
what is right in itself, and which can assure the realization of such 
_ decision, we must as regards these relations always fall back on the 
moral duty (soll). The relations of States among themselves is 
the relation of autonomous beings which stipulate among them- 
selves, relying at the same time upon these stipulations.” ” 

At this point Hegel’s ideas are clear. For him, there is in verity 
no international law; because there is no human power superior 
to the States which can formulate the jural principle (/a régle de 
droit) applying to them and enforce their obedience to such prin- 
ciple. Only moral duties exist as between States. On the other 
hand, covenants can intervene between them, and these covenants 
will momentarily rule their relations. 


The ideas of the philosopher in this respect are again precisely . 


stated in the following passage: ‘The foundation of international 
8 Hegel, 1. c. p. 423. 49 Hegel, J. c. p. 425. 
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law as general law could be valid in itself and for itself between 
States in contradistinction to particular pre-existing treaties, on 
the theory that the treaties, so far as they impose obligations upon 
States as among themselves, should (sollen) be respected.” *° 

And so international law does not exist and cannot exist outside 
of international covenants. The concrete obligations of inter- 
national law are those of treaties; but there is a general and superior 
principle over and above them, namely, the principle that inter- 
national treaties must be respected. 

If States are obliged to respect treaties which ay have signed, 
what becomes then of the sovereignty of the State? What becomes 
of this divine and limitless power of the State — the reality of 
the moral idea? Hegel cannot abandon it. Since, therefore, the 
principle as to inviolability of treaties is logically irreconcilable 
with it, it is this principle in the last analysis which is sacrificed — 
thereby reducing international law to nothingness. 

Let us judge for ourselves from the following passage, which I 
translate literally: ‘Because in regard to the relation of States 
among themselves, their sovereignty is the basic principle: they 
are in that respect in the state of nature in regard to one another, and 
their rights are not realized in a general will so constituted as to have 
power over them; but their rights are realized only through their particu- 
lar wills. This situation, so determined, subsists, however, along- 
side the duty (soll) to respect treaties. There is in fact a succession 
of relations created by the signing and abrogation of treaties.” *! 

One might just as well say that the State being sovereign is 
bound by treaties only so long as it so desires, and that the State 
can always withdraw from them when its interest demands it. 
This is the true belief of the philosopher, and we shall find it adhered 
to without reserve and without shame by the greatest jurisconsults 
of contemporary Germany. 

Since States can always withdraw from the obligations contracted 
by them in their treaties whenever their interests demand it, there 
can be no solution other than war in respect to conflicts between. 
them. But we must not fear war. We cannot even make the 
attempt to imagine, like Kant, projects of perpetual peace. They 
are chimeras. War is good; war is excellent; war is fecund; war 
is holy. Hegel does not come far from saying, as did Joseph de 


50 Hegel, /. c. p. 426. 5. Hegel, J. c. p. 427. 8 Hegel, J. c. p. 427. 
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Maistre, that war is divine, and he certainly thinks so. The two 
philosophers can shake hands with respect to the ignominy of such 
a doctrine.” 

War is indispensable, according to Hegel, as regards the moral 
vigor of peoples. It is war which makes us truly understand the 
fragility of human goods and of human things. Without war these 
words mean nothing. War is “the moment when ideality of the 
particular obtains its right and becomes reality.”” War is of superior 
importance in founding the morality of peoples, in securing them 
against indifference in regard to the inevitable arrival of final 

certitude “in the same way that the movement of the winds guaran- 


tees to the seas a security from corruption which would come upon 
them in their calm.” * 


IX 


We have finally reached the third element of the idea of the 
State. Let us recall, however, that according to Hegel’s idea 
of the State it is comprised of three elements: First, the internal 
right (le droit interne) of the State; Second, the external right (le 
droit externe) of the State; Third, the State as the general idea, as 
the absolute genus and the absolute power, as contradistinguished 
from individual States— that which is mind or spirit (esprit) 
gaining its reality in the progress of the history of the world.™ 

It is fitting here to translate literally a few pages in which the 
philosopher, wishing to show how spirit or the idea is realized 
in the history of the world, formulates his general conclusions with 
respect to the State. He writes: “In the relations of States with 
one another, since they are in this respect, particular and autono- 
mous elements, there appears the very best example of the internal 

‘particularity of passions, of interests, of ends, of talents, and of 
virtues, of power, of non-right, and of crimes, like external acci- 
dents with the greatest extent of phenomenon, showing that even 
the moral whole —the autonomy of the State—is exposed to 


58 Joseph de Maistre wrote thus: “War is divine in itself because it is the law of the 


world. War is made divine through the consequences it brings about. . .. War is 
divine on account of the mysterious glory which surrounds it. . . . War is divine by 
virtue of its mode of inception. . . . War is divine as regards its results.” (Les soirées 


de St. Pétersbourg, seventh edition, the Parisian edition, 1872, Vol. II, pp. 33 and 
following.) 
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contingency. The underlying principles of the minds of peoples, 
due to their particularity in which in their character of existing 
individuals, they have their objective reality and their own con- 
sciousness — these principles are especially limited; and their ends 
and their acts in their relations between themselves are the dia- 
lectic of the finality of minds, according to which the general spirit, 
the spirit of the world, proceeds, inasmuch as it is non-limited, 
and as such (i.¢., the spirit of the world) exercises its right. 
Its right is the highest of all. It exercises its right over them in 
the history of the world as before the tribunal of the world.” * 

This last sentence which is often quoted separately from what 
precedes and follows it may be translated thus: “The history of 
the world is the tribunal of the world.” This translation does not 
follow the text closely, and, moreover, does not betray the ideas 
of the philosopher. We shall see this a little further on. 

Hegel thus continues: ‘‘The living element of the general spirit, 
which in art is vision and imagination, in religion, sentiment and 
representation, in philosophy, pure and free thought, is in the 
history of the world spiritual reality in its entire sphere of interiority 
and exteriority. The history of the world is a tribunal because in 
its generality existing in itself and for itself, the individuals, the 
penates (the family), civil society, and the minds of the people 
with their heterogeneous realities, are only as ideals; and the progress 
of the mind is to represent the spirit in this living element.” 

““Moreover, the history of the world is not the simple tribunal 
of such power, that is to say, the abstract and irrational necessity 
of a blind destiny; but because this destiny is reason in itself and 
for itself, and because its existence for itself is understood by the 
mind, the history of the world is the necessary development of the 
elements of reason, starting from the mere notion of its liberty, and 
passing from that to the notion of its consciousness and of its liberty, 
and then to an extension and development of the general spirit.” *” 

There is no doubt that these formulas, in which abstraction is 
carried to its very limits, are somewhat obscure. Here may be given 
what I believe, as does M. Lévy-Bruhl, the epitome of the philoso- 
pher’s ideas and the conclusion of his doctrine in respect of the 
State.*® 


& Hegel, 1. c. p. 430. 57 Hegel, /. c. p. 431. 
“8 Cf. Lévy-Bruhl, L’Allemagne depuis Leibniz, pp. 410 and 411. 
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The development of the idea realized by the State is accomplished 

in the world through the struggles, the foundations, and the fall 
of empires — the triumphs and the disasters of nations. War, 
violence, oppression, are the necessary factors of such develop- 
ments, and “the history of the world is the tribunal of the world.” 
We must not translate this sentence as is often done by the cele- 
brated formula: ‘‘Force comes before right.” Such is not Hegel’s 
belief. What he means is that wars, violence, force, give birth to 
right; the progress of the spirit of the world develops through 
violence of all kinds and in spite of this violence. It develops in 
the peoples and by the peoples that triumph in these struggles, in 
such wars, in violence of all kinds. But that triumph is not due 
to pure hazard. These peoples triumph by.their work, by their 
strength, by their courage, by their spirit of sacrifice and of per- 
severance. They deserve to triumph; their victory is a proof of 
it; and the history of the world, which is the tribunal of the world, 
so decides. 

About the beginning of the war, Max Harden wrote in his review, 
Die Zukunft: “Tt is not against our will that we are thrown into 
this gigantic adventure. It has not been imposed upon us by sur- 
prise. We have wanted it: we must have wanted it. We do not 
appear before the tribunal of Europe; we do not recognize similar 
tribunals. Our strength will create a new law in Europe. It is 
Germany who knocks. When it shall have conquered new 
domains for its genius, then the priests of all the gods will boast 
of the blessedness of the war. ... Germany is not waging this 
war in order to punish the guilty or to liberate oppressed 
peoples and afterwards to sit back with full consciousness of its 
disinterested magnanimity. It has waged it because it has im- 
mutable conviction that its deeds have given it a right to a more 
significant position in the world and a right to greater outlets for 
its activity.” 

Harden, speaking in this way, shows himself to be a faithful 
interpreter of the master’s ideas. Marshal Von der Goltz was 
acting the pure Hegelian, probably without being aware of it, when 
he answered the Bishop of Liége, Monseigneur Rutter, who at the 
time was complaining about the excesses of the German soldiers: 


59 Die Zukunft, August, 1914; cited from a pamphlet entitled Paroles allemandes, 
published by Berger Levrault, with a preface by the Reverend M. Wetterle. 
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“We will conquer, Monseigneur, and the glory will eradicate 
all.”’ 60 

Hegel’s ideas can again be seen very clearly in his division of the 
history of the world into four great periods. In the necessary and 
rational progress, which is the development of the idea, the people 
who represent any given period of this development have an absolute 
right against all other peoples, and the latter are devoid of right 
against such a nation. The peoples whose epoch has passed do not 
count in the history of the world any more than do political forms 
when their time among the forms of the State has passed. The 
history of peoples is divided into four great periods: the Oriental 
period, the Greek period, the Latin period, and the Germanic 
period. 

The Oriental, Greek, and Latin periods have passed and will 
never appear again. We are now in the Germanic period, that is, 
in the period in which the Germanic elements have everywhere 
preponderance, and by virtue of which they realize right, since the 
history of the world is the tribunal of the world. The modern 
world realizes through Germanic genius the triumph of science 
and of liberty, and by virtue thereof at the same time the union 
of divinity and of humanity. 

But, nevertheless, Germanic genius itself has not taken the last 
step in this divine and eternal progress which is the history of the 
world. This last stage is attained only beyond political and social 
life where the idea is conceived in an even higher and superior 
form, namely, the absolute spirit, God, unity in itself and for itself, 
unity of the object and of the subject, the third part of the philoso- 
phy of the mind.” 

We have in this, then, the whole political philosophy of Hegel 
and some idea of the manner in which it takes form in infinite 
variety in his whole philosophical system. His influence upon the 
doctrines of German publicists and upon the formation of the 
abominable mentality of contemporary Germany has been pro- 
digious. In the remainder of this paper, the effect of Hegel’s philos- 
ophy on the theories of public law formulated in our epoch by 
professional German jurists will be clearly seen. 


60 See the Journal le Tyd, April 22, 1916. 
Hegel, 7. c. p. 436. 
® Cf. Archambault’s Hegel, p. 27 et seq. 
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CHAPTER VI 


METAPHYSICAL AND INDIVIDUALISTIC DOCTRINES IN 
FRANCE SINCE THE REVOLUTION 


| essere the preceding chapters it may be seen that in the first 

quarter of the nineteenth century all metaphysical conceptions 
-of the State agree on this point, namely, that the State is a sovereign 
personality, that is to say, a personality distinct from individuals 
and invested with an independent will, having no superior above 
it on earth. We also agree on this point, that the individual has 
a free and autonomous will. 

But, on the other hand, in the Declaration of Rights of 1786, 
it is affirmed that the natural rights of the individual subsist intact. 
and inviolable in society organized as a State; that the autonomy 
of the individual is opposed to the power of the State and limits 
it; that the State, even through the law, can do nothing which 
may be an infringement of this autonomy; that it can limit the 
liberty of each only to the extent necessary to protect the liberty 
of all; and that it can do this only by a law, that is to say, by means 
of a disposition by way of general provision, voted on by the people 
or by their representatives. 

With Jean Jacques Rousseau, Kant, or Hegel, on the other hand, 
we would proceed in this manner: Undoubtedly the person of the 
individual is autonomous; the individual possesses a personality 
endowed with a free will. The individual as such has rights, but 
these rights of the individual exist only in the State, and through 
the State; the autonomy of the human person is not in truth 
realized except through the State. The formulas of Jean Jacques 
Rousseau, of Kant, and of Hegel are different; but the idea is ever 
the same. When speaking for them no mention can be made of 
limitations upon the power of the State, brought about for the 
interest of the individual, since the individual is really free only 
through the sovereignty of the State; to affirm that the liberty of 
the individual comes to limit the sovereignty of the State is to 
deny this sovereignty. 
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The latter tendency is associated with most of the German 
doctrines which admit the metaphysical conception of the State. 
From the first tendency, on the contrary, most of the French doc- 
trines draw their inspirations. 


I 


We can qualify as French classical doctrine that which was 
formulated in the Declaration of Rights in 1789, as discussed 
previously in Chapter I. It was the inspiration for all our con- 
stitutions and all our codes; up to within the last few years it has 
been taught dogmatically by all law faculties and can be found 
in all treatises on public law and administrative law. 

We must admit, however, that with respect to certain points 
of application fundamental differences separate the various repre- 
sentatives of the doctrines, even though they may be in accord as to 
the foregoing principle. 

If at the outset we agree in believing that a negative limitation 
is imposed upon the State, it is not the same as believing that 
positive obligations also are imposed on it. The State cannot 
juridically do certain things; but is there juridical constraint upon 
it to prevent it from so doing? Some say yes; others say no. 

A divergence also appears as to what is regarded as the sanction 
of the obligations binding on the State. All agree in teaching that 
the State must become so organized that the danger of violations 
of law will be reduced to the minimum. But if in spite of this 
organization the State makes laws contrary to right, or orders 
things to be done in violation of it, do the individuals owe obedience? 
It is the extremely old and ever pressing question in another form, 
namely, resistance to oppression. May the individual refuse to 
obey oppressive law, that is, law contrary to the higher law (au 
droit supérieur), which is binding on the State? May he by force 
offer resistance to such acts of constraint as are contrary to right? 
If this oppression persists, may he even revolt against the oppressing 
rulers who wield such power? 

The Declaration of Rights of 1789 and of 1793 place resistance 
to oppression among the natural and indefeasible rights of man. 
No mention is made of it in the Declaration of Rights of the Year 
III. The French classical doctrine has always been divided on 
this point, and as we shall see in the rest of the chapter, although 
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celebrated jurisconsults affirm that obedience is always due the 
law — the expression of the general will — and that every contrary 
doctrine must be rejected as anarchical, publicists of great authority 
and of great renown teach that nobody owes obedience to law 
when it is contrary to right, and that every revolution which tends 
to overthrow an oppressive government is legitimate. 

I do not intend to analyze the writings of all the French publicists 
and jurists who, from the Revolution to the present, have at the 
same time accepted the metaphysical conception of the State and 
founded the limitation of its powers upon the recognition of the 
natural and indefeasible rights of the individual. This is, in fact, 
the almost unanimous opinion of French jurists and publicists. 
I shall speak only of those who appear to be the best representatives 
of the doctrine, and I believe that there are none superior to Benja- 
min Constant in the first half of the nineteenth century and Esmein 
in our own time. I have a purpose in bringing together a political 
theorist and a jurist. Such a comparison with the contrasts result- 
ing therefrom will perhaps show better than in any other way 
the impotence of the individualistic doctrine in creating juridical 
limitations upon the powers of the State, when declaring the State 
to be sovereign — in short, its impotence to solve the irremissible 
contradiction that exists between the sovereignty of the State 
and the autonomy of the individual. 


II 


We know that Benjamin Constant, one of the most vigorous 
and brilliant minds of the first thirty years of the nineteenth 
century (Benjamin Constant died in 1831) has written numerous 
articles and pamphlets on questions of constitutional law col- 
lected and published in his lifetime, entitled Constitutional Politics! 

The idea of a recognized and guaranteed juridical limitation 
upon the sovereignty of the State appears dominant throughout 
his whole work. He rightly believed that the very principle of 
juridical limitation upon the powers of the State clashes fatally 
with the principle of national sovereignty; he feared especially 
the general-will conception, as Jean Jacques Rousseau develops it, 


1 Benjamin Constant, Cours de politique constitutionnelle, four volumes, Paris, 
1810. 
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according to which it is said that the general will cannot err, that 
it is always imposed on individuals, that in constraining individuals 
in spite of their resistance “it simply forces them to be free,” that 
it is the only criterion without reserve or appeal of the limitations 
to be placed on the liberty of individuals. Benjamin Constant 
attempts above everything else to guard the citizen against the 
dangers of such a doctrine. 

He thus writes especially: “In a society founded on the sover- 
eignty of the people, it is certain that no individual or class has 
the right to place the others in submission to its particular will. 
But it is a mistake to say that all society possesses a limitless 
sovereignty over its members. . . . Sovereignty exists only in a 
limited and relative manner. At the point where the independence 
of individual existence begins, the jurisdiction of this sovereignty 
ends. If society goes beyond this line, it is as guilty as the despot 
who only has for title the exterminating sword. Society cannot 
go beyond its competency without being a usurper; nor can the 
majority without being rebellious.” ? 

Benjamin Constant especially denounces and combats the 
sophism of the omnipotence of the majority. Rousseau had said: 
“When an opinion contrary to mine succeeds, that proves very 
clearly that I was wrong and that what I believed was the general 
will was not; in forcing me to obey the majority, I am only forced 
to be free.”* Benjamin Constant thus rightly answers: ‘The 
assent of the majority is not sufficient in all cases to make such 
authoritative acts legitimate. There are some things that nothing 
can sanction. When any authority whatever commits such acts, 
the source from which such authority emanates matters little; 
whether it is called individual or a nation is of no consequence; 
even though it emanates from the whole nation, minus the citizen 
that is oppressed thereby, it cannot be any more legitimate. Rous- 
seau failed to recognize this truth, and his error has made the 
Contrat Social, so often invoked in favor of liberty, the most 
vicious auxiliary to every kind of despotism.” ¢ 

It could not have been stated better; and had Benjamin Constant 
lived sixty years later, he would have seen his prediction confirmed 


2 Benjamin Constant, /. c. I, p. 177. 
3 Jean Jacques Rousseau, Contrat social, Bk. I, chap. VII, and Bk. IV, chap. II. 
* Benjamin Constant, /. c. I, pp. 178 and 179. 
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by all the German absolutist doctrines of which Rousseau was the 
true inspiration through the intermediary of Kant and of Hegel. 

Benjamin Constant moreover ruthlessly criticises the Contrat 
Social; he does not leave a single principle of the system unassailed. 
One passage deserves being quoted at length: “Jean Jacques 
Rousseau defines the contract entered into by society and its 
members as a complete alienation, without reserve, by each individ- 
ual of all his rights to the community. To reassure us as to the 
consequences of such an absolute abandonment with respect to 
all phases of our existence for the benefit of an abstract being, he 
tells us that the sovereign, that is to say, the social body, cannot 
do injury either to its members collectively, or to any one of them 
in particular, . . . ; that each one by giving himself up for all gives 
himself up in reality. . . . But he forgets that all these preserva- 
tive attributes which he confers upon the abstract being called the 
sovereign result in this, that this being is made up of all individuals 
without any exceptions. As soon, then, as the sovereign is com- 
pelled to make use of the power which he possesses, that is to say, 
as soon as he finds it necessary to proceed to a practical organization 
of authority, since the sovereign cannot exercise it single handed, 
he delegates it, with the result that all these attributes disappear. 
Acts done in the name of all, whether one will or not, being neces- 
sarily in the control of only one person or of a few, it eventuates 
that in giving one’s self to all it does not follow that one gives one’s 
self to none; one gives one’s self on the contrary to those who act 
in the name of all. . . . As soon as the general will becomes all 
powerful the representatives of this general will become all the 
more formidable in that they call themselves only docile instru- 
ments of this pretended will and because they have in hand the > 
means of force or of'solicitation necessary to secure the manifestation’ 
of it in the way which suits them best. What no tyrant would 
dare to do in his own name, they legitimize through this limitless 
social authority. . . . The people conceived as all powerful are, 
as such, as dangerous as a tyrant; or rather it is certain that tyranny 
will avail itself of the right granted to the people. It will need only 
to proclaim the omnipotence of such people when menacing it; 
and to speak in its name when imposing silence upon it.” 5 


5 Benjamin Constant, /. c. I, pp. 179 to 183. 
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Benjamin Constant points out with exceeding skill and clearness 
that it is not only such and such organ of the State that has limited 
power, but that the very sovereignty of the State must also be 
limited, whatever organ of the State may exercise it. Many people 
following the constituents of 1791 believe in fact that they have 
placed the liberty of the individual on indestructible foundation 
in formulating the dogma of the separation of powers and in making 
the rules of political organization conform to it by declaring that 
each power should be narrowly fimited to the sphere of action 
which devolved upon it by the constitution. Benjamin Constant 
‘shows truly enough that this is but a snare. 

“Divide power as you will,” says he, “if the sum of the powers 
is unlimited the different powers have only to form a coalition to 
have a irremediable despotism result. What matters for me is 
not that my rights can not be infringed by such a power without 
the approbation of another, but that such infringement be forbidden 
as regards all the powers... . Little does it matter that the 
executive power has not the right to act without the co-existence 
of a law, unless limits are placed upon such concurrence, unless 
we declare that there are matters concerning which the legislator 
has no right to legislate, or in other words, that the sovereignty is 
limited and that there are wills (des volontés) that neither the people, 
nor its delegates, have the right to have. That is what must be 
set forth; that is the important truth—the eternal principle 
which must be established. No authority on earth is unlimited; 
neither that of the people, nor that of men who call themselves 
its representatives, nor that of kings under whatever title they 
reign, nor that of the law which, being only the expression of the 
will of the people or of the prince according to the forms of govern- 
ment, must be circumscribed by the same limits as the authority 
from which it springs.” ® 

These things which must be constantly repeated to peoples, to 
parliaments, to the heads of States, have never been enunciated 
more forcibly or more authoritatively. 

Benjamin Constant could not stop there. He had to point out, 
in fact, the source of this principle and the measure of its limitations 


6 Benjamin Constant, Cours de politique constitutionnelle, I, pp. 187 and 188. 
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upon sovereignty. Thus he goes on to say: this principle and its 
magnitude are found in the limits “which are defined by justice 
and by the rights of individuals.” ’ The idea of justice brings 
forth limitations of a moral character upon the power of the State. 
The recognition of natural and individual rights gives rise to a 
limitation in its nature juridical. 

Benjamin Constant energetically vouches for the existence of 
these natural and indefeasible rights of the individual which 
juridically come to limit the power of the State. He defends them 
against the opposite negation of Bentham, who taught that the 
foundation of all law and all morality was utility. “Right,” accord- 
ing to Benjamin Constant, “‘is a principle; utility is only a result. 
Right is a cause; utility is only an effect. Desire to subordinate right 
to utility is like wishing to place the eternal rules of arithmetic in 
submission to our daily interests.” ® 

It is thus necessary to maintain energetically the affirmation 
that man is possessed of natural, inalienable, and indefeasible 
rights. ‘I maintain” says the publicist, “that individuals have 
rights and that these rights are independent of social authority, 
which cannot curtail them without becoming guilty of usurpation.” ® 

But what is the sanction of this rule of limitation which is found 
to be binding on the State? Benjamin Constant does not ignore 
the difficulty of the question but admits that this is a possible 
objection to the doctrine of juridical limitation on the power of 
the State. But he is not overcome by such objection. ‘Un- 
doubtedly,” says he, “the abstract limitation of sovereignty does 
not suffice. It is necessary to find an origin of political institutions 
which will combine the interests of these different repositories of 
power in such a way that their most manifest, most desirable, 
most assured advantage must be that all remain within the limits 
of their respective provinces.” 1° 

But it is, moreover, necessary, whatever happens, to affirm 
solemnly and energetically that the powers of the State are limited 
by the rights of the individual; for, “without wishing, as philoso- 
phers have too often done, to exaggerate the influence of truth, one 
can assert that, when certain principles are fully and clearly set 
forth, they serve in one way or other as a guarantee of their own 


7 Benjamin Constant, /. c. I, p. 188. 8 Benjamin Constant, /. c. I, p. 302. 
9 Benjamin Constant, /. c. I, p. 306. 10 Benjamin Constant, /. c. I, p. 189. 
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existence. With regard to the evidence there is formed a universal 
opinion which soon becomes victorious. If limitations upon 
sovereignty are recognized, that is to say, if it is recognized that 
there exists on earth no unlimited power, no one at any time will 
dare to lay claim to a similar power. The very expression proves 
it at once... . Sovereign limitation is thus true and possible. 
It is to be guaranteed first by that force which guarantees all truths 
recognized by public opinion. Afterward it will be recognized 
more precisely in the distribution and balance of powers. But let 
us first recognize this salutary limitation. Without such pre- 
liminary caution, all will be naught. If the sovereignty of the 
people is held within its just bounds, there is nothing more to fear; 
despotism, either that of individuals or of assemblies, is bereft 
of its sanction, which is apparently derived from an assent that 
it commands, inasmuch as this assent, were it real, is proved to 
have no power of sanctioning anything.” ” 


IV 


But finally what will happen, if, in spite of the internal force 
of the principle of limitation, in spite of the organization estab- 
lished to protect the individual against despotism, the legislator, 


nevertheless, makes laws contrary to the rights of the individual — 
oppressive laws? In such a case must we obey the law? Benjamin 
Constant puts this question very neatly, and he shows with great 
clearness its gravity and difficulties. 

““Nevertheless,” says he, ““‘when authority is abused, what must 
be done? We thus come to the question of obedience to law, one 
of the most difficult which can attract the attention of men. What- 
ever decision one ventures on this matter, one is exposed to unknown 
difficulties. Shall we say that we must obey laws only in so far 
as they are just? If so, we shall find ourselves authorizing resistance 
to law in cases most worthy of punishment; anarchy will be found 
everywhere. Or shall we admit that we must obey the law, because 
it is law, without regard to its content or its source? If so, we 
shall be condemning ourselves to obey most atrocious decrees and 
most illegal authorities.” ” 

The problem cannot be put in a better way. In spite of very 


1 Benjamin Constant, /. c. I, pp. 189 and 190. 
2 Benjamin Constant, /. c. I, pp. 306 and 307. 
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grave objections, in spite of the contrary authority of great minds 
like Pascal and Bacon, Benjamin Constant goes the whole way 
in respect of the logical consequences of his principle. If the legis- 
lator has only limited powers according to a superior principle of 
right, obedience cannot be due to laws which exceed this limitation 
and violate this principle. By rejecting this consequence we 
abandon the whole system. The affirmation of a juridical limita- 
tion upon the State becomes a vague, philosophical proposition 
without practical application and without effective sanction. 
Benjamin Constant explains this situation admirably, and at the 
same time he shows the different forms of refusal of obedience, 
just as the ancient theologians had carefully distinguished between 
the different kinds of resistance to oppression. 

Benjamin Constant shows first that we cannot uphold the propo- 
sition that obedience is due unreservedly to every act called a law 
without absurd results. ‘Should calling a thing a law always 
suffice to oblige man to obedience? And again, if a number of men 
or even a single man without authority . . . give to the expression 
of their particular will the title of law, are the other members of 
society obliged to conform to it? The affirmation is absurd; but 
the opposite viewpoint implies that the mere calling a rule law 
does not of itself confer upon it the power of obedience, and that 
such duty supposes a previous determination of the source whence 
the law emanates. Shall we allow such examination knowing 
that it will raise a question of determining whether what is pre- 
sented to us as a law emanates from a legitimate authority, but 
that once so enlightened the examination should not be allowed as 
to the very content of the law? It will then be necessary, in all 
systems, to grant that the individuals may resort to reason, not 
only to determine the character of the authorities but for the pur- 
pose of judging their acts. The necessity of examining the content 
as well as the source of the law results therefrom. Notice that 
those very people who make declarations that implicit obedience 
to laws, whatever those laws may be, is their absolute and bounden 
duty, always except from this rule the things which are of interest 
to them. Pascal, for instance, made an exception as to religion; 
he did not submit to the authority of civil law in matters of 
religion.” 


%8 Benjamin Constant, I. ¢. I, pp. 306 to 308. 
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The right of the individual to refuse to obey a law contrary to 
right is incontestable. Without it law perforce becomes tyrannical. 
This pretended dogma of passive obedience to law has been the 
cause of many evils. But, at the same time, this right to refuse 
obedience to the law must be exercised only with great prudence 
and precaution. The oppressive character of the law can very 
clearly be seen when it is directly contrary to the natural rights 
recognized by all. It is better then to oppose the law with passive 
resistance. Then only do we do our duty, and this passive resistance 
does not cause trouble in society. Although Benjamin Constant 
does not say so expressly, he certainly believes in the existence of a 
supreme tribunal (ume haute jurisdiction) in every State, chosen 
in such a way that independence, impartiality, and knowledge 
would be above suspicion of any kind; which upon requests from 
the citizens would be charged with deciding whether such laws 
conform to superior right, and which would have the power to 
annul such laws as are in contravention thereof. 

It seems better on the whole to reproduce at length just what 
Benjamin Constant has to say in this respect: “Obedience to 
law,” says he, “is a duty; but like all duties, it is not absolute; it 
is relative; it rests on the supposition that the law emanates from 
a legitimate source and is confined within just limits. This duty 
does not cease when the law differs only in certain respects from 
this rule. We must sacrifice a good deal for public peace; we should. 
find ourselves guilty in the eyes of morality if by a too inflexible 
attachment to our rights we should disturb tranquillity as soon as 
it seemed to us that our rights were being infringed in the name of 
the law. We are under no such obligation as regards laws like 
those passed for example in 1793 or even later whose corrupting 
influence threatens that which is most respected of our whole 
existence. No duty would bind us in regard not only to laws which 
would restrain our legitimate liberties and restrain such of our 
actions as there is no right to forbid, but which would also com- 
mand us to act contrary to the eternal principles of justice or of 
compassion, which men can refrain from observing only by belying 
their nature. The doctrine of obedience to law has caused through 
tyranny and storms of revolutions probably more evils than all 
the other errors which have led men astray. The most execrable 
passions have entrenched themselves behind this form, under an 
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impassive and impartial appearance, for no other purpose than the 
licensing of all sorts of excesses.” 

Benjamin Constant does not limit himself to these general 
propositions; he states precisely the ways in which we may recog- 
nize a law which is contrary to right. “ Retro-activity is the first 
of these characteristics. Men have consented to legal impedi- 
ments (aux entraves des lois) only for the purpose of attaching to 
their actions certain definite consequences, thereby being able to 
direct matters themselves and to choose lines of conduct to their 
own liking. Retro-activity deprives them of this advantage. It 
shatters the conditions of the social pact; it takes away the benefits 
resulting from the sacrifice imposed by the social pact. A second 
characteristic of illegality in laws is the compelling of actions con- 
trary to morals. Any law that commands that sort of information 
which involves denunciation is not a law. Any law that divides 
the citizens into classes, that punishes them for what has not hap- 
pened on their account, that makes them responsible for acts not 
done by them — any such regulation is not a law.” ® 

Finally, Benjamin Constant insists on another point, namely, 
that it is only with extreme prudence, with infinite caution, that 
we should invoke the incontestable right of refusing obedience to a 
law which is contrary to right; and that it is better to oppose it 
by a mere passive resistance. “I do not pretend to recommend 
disobedience in any way whatsoever. Let it be forbidden, not 
through deference for the authority which usurps, but through 
consideration for the citizen whom thoughtless struggles would 
deprive of the advantages of the social State. As long as a law, 
even though bad, does not tend to deprave us, as long as authority 
demands of us only sacrifices which render us neither {vile nor fero- 
cious we can submit to it. We compromise only for our own good. 
But should the law prescribe . . . that we trample our affection and 
devotion beneath our feet . . . cursed be and let disobedience 
follow such enactments of injustice and of crime thus dignified 
under the name of laws. 

“But passive resistance to the execution of an oppressive and 
tyrannical law is a general and permanent duty for ordinary 


4 Benjamin Constant, /. c. I, pp. 312 and 313. 
% Benjamin Constant, /. c. I, pp. 313 and 314. 
#6 Benjamin Constant, /. c. I, pp. 314 and 315. 
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citizens, for administrators, and for judges. Not to become a party 
to the execution of a law which appears to be unjust is one’s positive, 
general, absolute duty. This force of inertia entails neither tur- 
moil, revolution, nor disorder. There is no excuse for a man who 
lends his assistance in the carrying out of a law which he believes 
iniquitous, for the judge who presides in a court which he believes 
illegal or who pronounces a sentence of which he disapproves, 
for the minister who orders the execution of a decree contrary 
to his conscience, or for the satellite who arrests a man whom 
he knows to be innocent for the purpose of giving him up to his 
executioners.” 17 

This passage plainly shows that Benjamin Constant believed 
that tribunals have not only the power but also are under bounden 
duty of determining the constitutionality, in the general sense, 
of laws invoked before them, and of refusing to apply such laws 
as they believe to be contrary to superior right, the very under- 
pinning of the constitution. 


V 


We have just seen that Benjamin Constant has formulated the 
doctrine of limitation of the power of the State with the natural rights 
of the individual as a basis in the rather pompous style of his time, 
but with an admirable clearness and logical completeness. This 
doctrine has been and still is, we are happy to say, the French 
classical doctrine. Many publicists have not gone as far as Benja- 
min Constant, and have not recognized a right in the individual 
to refuse obedience to laws contrary to superior right (au droit 
supérieur). So, also, many have denied to tribunals the right of 
passing on the constitutionality of law. But in spite of these 
reservations, the principle of sovereignty limited by the rights of 
the individual is still dominant in French classical doctrine. 

This doctrine has found its last and certainly its most faithful 
and complete expression in an excéllent book of the deeply lamented 
Professor Esmein,* whose work is particularly interesting, first 


17 Benjamin Constant, /. c. I, pp. 315 and 316. 

18 Esmein, professor of law, one of the faculty at Paris, died at Paris, July 21, 1913. 
His scientific accomplishments have been rather extensive. Books and articles on all 
branches of law and the history of law have been published by him. His Eléments de 
droit constitutionnel francais et comparés has become a classic. The first edition was 
published in 1896; the sixth in 1914, after his death, was published by M. Joseph 
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because it is at once that of a historian and of a professional jurist 
well versed in juridical technique, and secondly because the book 
is a remarkable attempt to construct an inflexible State with the 
principle behind the individualistic doctrine as a foundation. My 
only regret is that Professor Esmein did not dare to go the whole 
way, and, after having energetically affirmed the principle of limita- 
tion of the sovereignty of the State, did not recognize the right 
of the individual to refuse obedience to any law overstepping the 
limits of this sovereignty. 

Esmein defines the State as the juridical personality of the nation. 
What constitutes, says he, a nation in law (en droit) is the existence 
in a society of men of an authority superior to the individual wills. 
What is the source of this authority? Is its power legitimate, 
and why? These are questions which all in all do not seem to 
interest the master. It is enough for him to declare that this 
authority does exist, that it must exist; and that, furthermore, 
such authority does not recognize any superior or opposing power 
so far as the relations of which it has control are concerned; that 
this authority is sovereignty; and that it has two aspects, namely, 
internal sovereignty, or the right to issue commands not only to 
all citizens of which the nation is composed but also to all those 
who are within the territorial boundaries of the nation and external 
sovereignty, or the right to represent the nation and to bind it in 
its relations with other nations. 

Is the power of the sovereign State unlimited? Or on the con- 
trary is there any limit to such power? If there is, upon what 
principle? What is its extent? Esmein does not fail in clearness 
in stating the question. His answer is equally clear: “It seems,” 
he writes, ‘that sovereignty must necessarily be unlimited, and 
that consequently the right of the State should be also limitless. 

. Such was unquestionably the Greek and Roman conception. 

One of the ideas most firmly established and most prolific 
in modern times, on the contrary, is that the individual has rights 
anterior and superior to those of the State. We shall see later how 
this conception of individual rights is justified, what is its origin, 
and the ways in which it is understood. But, for the time being, 
it is sufficient to recognize that this principle, once admitted, forms 


Barthélemy. Reference is usually made to the sixth edition unless some other edition 
is specifically mentioned. 
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with all its consequences an essential end for constitutional law. 
In fact, it limits more narrowly than any other law the exercise 
of sovereignty, because it forbids the sovereign making laws which 
interfere with individual rights and commands him to promulgate 
those necessary to assure an efficacious enjoyment of these rights.” 1° 

Every organization of the State must be directed and, in the 
modern parliamentary State, has in fact been directed toward this 
end: to guarantee to the individual the respect and the protection 
of his individual rights; to protect individual liberty against the 
encroachments of the State. The whole work of Esmein is inspired 
by this idea; and the juridical construction which he puts upon the 
State is very logically and firmly established according to the 
principles of the individualistic doctrine and on the basis of the idea 
that sovereignty is the will of the nation politically organized. 

For Esmein, however, the limitation upon sovereignty by 
individual rights does not go so far as to create an obligation upon 
the State of accomplishing certain positive prestations for the 
benefit of the individual. The State is bound to do nothing which 
shall be an infringement of the rights of the individual; it is bound 
to guarantee them and to protect them; but the individual cannot 
demand anything more from it. And so Esmein does not recognize 
the right of the individual to assistance, the right to instruction, 
or the right to employment through the State. 

“Individual rights,” says he, ‘have one characteristic in common: 
they limit the rights of the State, but do not impose on it any 
positive service, any prestation for the benefit of the citizen. The 
State must abstain from certain infringements for the purpose of 
leaving individual activity free. But the individual has nothing 
more to claim in this respect. For this reason we should not class 
among his rights, as has sometimes been done, the right to assist- 
ance, to instruction, and to employment, which each citizen might 
claim from the State.” *° 

That is clear; but the following is less so. M. Esmein continues 
in this manner: “The obligation of furnishing assistance to all, 
that is, instruction or work, might at most be considered as a duty 
of the State.” This statement is not very clear; for, in fact, if the 


% Esmein, Droit constitttionnel, sixth edition, published by M. Joseph Barthélemy, 
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State is under a duty of furnishing assistance, instruction, and 
employment, there exists a corresponding right in the individual 
to demand these things. Does M. Esmein mean by this that it is 
simply a moral duty binding on the State and not a legal obligation? 
This makes Esmein still less comprehensible; as I understand him, 
in fact, there is a moral duty binding on the individuals who are 
in power. But I cannot understand, by that, a moral duty upon 
the State, since according to M. Esmein the State is a juridical 
person, and consequently can have only legal obligations implying 
corresponding rights. 

Undue emphasis need not be given this matter, but we must 
recognize that Esmein places himself in formal contradiction to the 
general but decided tendency of modern positive legislation found 
first of all in France. Everyone recognizes today that if there is 
not a right to employment, at least there exists the right to assist- - 
ance and to instruction. 


VI 


Even though Esmein energetically affirms that the sovereignty 
of the State is narrowly limited by the individual natural rights 
of the person, he refuses to recognize in the individual the right 
to resist oppression. Not only does he refuse the right to aggressive 
resistance and the right to defensive resistance, but he also refuses 
even the right of passive resistance. Recalling that the Declarations 
of Rights of 1789 and 1793 had proclaimed that the right of resist- 
ance to oppression was the consequence of the other rights of man, 
the learned and lamented professor writes: “These are errors 
belonging to the past; the syndical right itself is less dangerous.” * 

By syndical right M. Esmein simply means freedom of associa- 
tion concerning which he has ideas quite contrary to mine, which - 
there is no occasion for discussing here. Esmein tersely protests 
against every pretended right of passive and defensive resistance 
in the following: “Another error,” says he, “is that which consists 
in proclaiming that the citizen, without rising up in violence, can 
not only refuse to recognize the laws of his country which offend 
his conscience but refuse also to submit to them. The first duty 
of the citizen is to respect the laws of his country, especially in a 
free country where one can always hope to win over public opinion 


21 Esmein, /. c. p. 1108. 


| 


118 HARVARD LAW REVIEW 


and thereby secure abrogation or modification of those laws which 
are offensive. It had been previously said by Hobbes that those who 
profess the error pointed out put down human society so far as 
it is in their power.” ~ 

I highly regret that Esmein, short of arguments, should have 
been induced to invoke in favor of his thesis the opinion of the 
theorist par excellence of political absolutism. We have previously 
seen with what force and skilful argumentation Benjamin 
Constant established the inviolable right of the individual to refuse 
obedience to laws contrary to right. 

It goes without saying that Esmein, rejecting passive and defens- 
ive resistance, condemns a fortiori aggressive resistance. “It is 
difficult,” says he, “to conceive of a maxim more dissolvent to 
political society.” 

Whatever be the opinion of Esmein on these particular points, 
the fact remains that the contemporary French jurisconsult, best 
representative of the metaphysical doctrine of the State, constructs 
a juridical State having for its basis essentially this principle, 
namely, that sovereignty .s limited by the natural rights of the 
individual, which rights determine at the same time the course 
and the extent of the action of the State. Benjamin Constant 
went the whole way; Esmein only part way. But in its entirety, 
the doctrine is the same and its juridical construction rests on the 
same foundation. 


2 Esmein, /. c. p. 1109. 
% Supra, chap. VI, section IV. 
™ Esmein, /. c. p. 1109. 
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CHAPTER VII 


THE GERMAN DOCTRINE OF PUBLIC LAW AND THE 
METAPHYSICAL CONCEPTION OF THE STATE 


HE political doctrines of Kant and of Hegel, previously studied,! 
were really juridical doctrines. But neither one nor the other 
was a jurist by profession. They had indicated the bases for a 
juridical theory of the State, but they did not work it out, and 
had they cared to do so, they could not have constructed such a 
theory. Not until the last part of the nineteenth century do we 
find in the legal literature of Germany a true juridical theory of 
the State. Up to that time public law had not completely divorced 

‘itself either from politics or moral philosophy.. And with respect 
to public law the works of the professional jurists contain scarcely 
a practical explanation of the rules of positive law so far as the 
political and administrative organization is concerned. 

The first German jurisconsult who attempted to construct a 
juridical theory of the State is Gerber, whose work entitled Grund- 
ziige des deutschen Staatsrechts appeared in 1865. The third and 
last edition was published in 1880. Gerber’s book had an immense 
following. He was the first in fact clearly to formulate the idea 
that the State is a juridical person distinct at the same time from 
the prince holding the power and the subjects of this power; and 
that it is this person, the State, which is invested with public power 
conceived as subjective right. This idea was destined to become 
the fundamental conception underlying later attempts to formulate 
the whole juridical theory of the State — the theory which finds 
its full development in the work of one quite worthy of admiration, 

namely, Professor Georg Jellinek. 


I 


In the preface of his book, Gerber explains that a number of the 
German publicists of his time see in the principles underlying 
modern political constitutions not so much juridical principles as 
1 Supra, chaps. ITI, IV, and V. 
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principles of politics and of political philosophy; that others let 
themselves be dominated by the conception of the ancient German 
public law, which created a patrimonial right of the prince out of 
the public power just as if the new constitutional right was the final 
product of the ancient territorial right.? 

This ancient conception of public law, the patrimonial conception 
of the State, or conception of the princely State, was the general 
conception in all Europe in the seventeenth and eighteenth cen- 
turies. It disappeared in France with the revolution. But it sub- 
sisted in Germany not only in the minds of the princes but even in 
the writings of the jurists. Gerber, on the contrary, supposes the 
State to be a juridical person, distinct from princes; he makes such 
juridical person subject to the law; he affirms that it is the State, 
as such, which is endowed with the power of issuing commands, that 
is, endowed with sovereignty. The State is through and through 
an organized juridical person of which the prince and even the 
nation are only the organs. 

‘The following is an important passage of the book in which the 
direct influence of Hegel appears very clearly, but of Hegel trans- 
lated by a jurist: “In the State a nation receives the juridical 
ordering of its collective life. In the State the people become a 
complete moral unit (siéélich) with juridical recognition and value. 
In the State a people seek and find the most essential means for 
the protection and satisfaction of their collective interests. In it 
they receive organization which makes possible the use of all moral 
forces for the common good. The State is the juridical form for 
the collective life of a people, and this juridical form is part of the 
original and elementary type of the moral order (sitilichen) of 
humanity. Through the natural observation of a people, unified 
in the State, the idea of an organism results, that is to say, of a 
grouping whereby each person finds the place best fitted for him 
in contributing to the collective end. The fact that the people 
have arrived at the point of having a collective juridical conscience 
and of having the capacity of willing, in other words, that in the 
State the people find their juridical personality, is first perceived 
by means of this juridical conception of the State. The State in so 
far as it protects and brings into prominence all the forces of the 
people directed toward the moral realization of the common good 


2 Gerber, Grundziige des deutschen Staatsrechts, Preface to the first edition, 1865. 
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is the highest juridical personality which is known to the juridical 
order. Its capacity of willing is of the widest scope which law can 
create. The power of the will of the State is the power to command; 
it is called the power of the State. (Die Willensmacht des Staats 
ast die Macht zu herrschen; sie heisst Staatsgewalt.)” * 

In the following passage from Gerber, Hegelian inspiration again 
appears very clearly: “The power of the State is the power of a 
willing organism morally conceived as a person. It is not the 
artificial and mechanical assembling of a certain number of in- 
dividual wills, but the moral collective force of the people conscious 
of itself. Its existence or its nature does not depend upon a certain 
determination and is not created by a deliberate act; but in that 
it is the most powerful social form of humanity, it is a natural force 
which is originally contained in the State. The juridical manifesta- 
tion of the power of the State is that of issuing commands. That 
means a power of willing, efficacious for carrying out of duties in- 
volved in political union, and to which all the people and all mem- 
bers thereof are subordinated. Its effectiveness even in regard 
to apparent internal forces rests on this, that it is the highest power 
among the people and that the general conviction of its irresisti- 
bility (Unwiderstehlichkeit) is established. To be a complete 
realization of the idea, that is to say, to represent the moral col- 
lective will of the people truly and completely, the power of the 
State must have this characteristic, namely, that it must not receive 
the determinant motives of its action from a superior power exist- 
ing outside of itself, but that it find such motives solely within 
itself. In other words, it must be sovereign.” * 

But has the State thus posited, the State which is the highest 
realization of the moral good, the State as the most exalted juridical 
personality, the State which possesses the power of issuing com- 
mands (herrschen), that is, an unconditioned and irresistible power 
— has the State, thus conceived, a juridical power without limita- 
tions, or, on the contrary, is it a power limited by law? Gerber 
did not overlook the question, and credit is due him for maintaining 
in unambiguous language that the power of the State has limits 
beyond which it cannot go; limits imposed on it by law. The 
jurisconsult was able to resist the influence of the Hegelian doctrine, 


3 Gerber, Grundziige des deutschen Staatsrechts, third edition, 1880, pp. 1 to 3. 
4 Gerber, /. c. pp. 19 to 21. 
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which was then so strong, and outlined in clearest language 
the juridical limitations upon the action of the State. But as we 
shall see he remained somewhat isolated in this respect so far as 
German doctrine is concerned. The jurists who followed him 
borrowed his concept of the juridical personality of the State, 
which juridically may be easily construed to be unlimited political 
power; but they have well guarded themselves against accepting 
that part of his doctrine which proves the existence of limitation 
upon the powers of the State. 

Gerber’s idea appears even in the title of one of the chapters in 
his book, Limitations upon the Power of the State. He distinguishes 
therein between general and particular limitations.’ But the prin- 
ciple underlying such limitations and according to which they 
must be established is not set forth very clearly. Gerber, however, 
seems to admit certainly that the powers of the State are limited 
by a right (um droit) anterior and superior to the State. The 
limitation unquestionably in his mind is one juridical in character, 
since he reiterates that the State is a juridical person, that its 
will has a juridical capacity. Consequently, if one speaks of 
limiting the activity of this will, the only question can be one of a 
limitation juridical or legal in character. Gerber’s mind was cer- 
tainly dominated by the individualistic conception, recognizing 
in the character of man, as such, natural rights anterior and superior 
to the State and coming to limit its action. 

Along this line of thought the following passage is, as a matter 
of fact, the most remarkable in Gerber’s works: ‘The power of 
the State is not an absolute will. It is to serve only the purposes 
of the State; it must exist for it and it only. In it are contained 
the natural limits with respect to the domain of action allowed 
to the State. The power of the State is dynamically the highest 
power residing in the people; but juridically it exists only within 
the sphere of its own ends, or, in other words, only within the 
sphere of its juridical existence is the power of the State supreme 
in its decrees.” ® 

Gerber goes on to observe the difficulties attendant upon deter- 
mining even in a general way the precise limits circumscribing the 
action of the State, and points out that, although ideas in this 
respect vary according to peoples, ‘there is, nevertheless, a series 


® Gerber, /. c. pp. 31 et sey. ® Gerber, /. c. p. 31. 
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of interests in the life of all peoples concerning which these limita- 
tions upon the power of the State have a wholly particularized 
importance. The question has reference to those manifestations 
of life and those situations in which an intervention in the form 
of tutelage or constraint by the State would appear as infringement 
of the moral dignity of the people and especially as an obstacle to, 
its free development.””’ It is worthy of notice that the jurisconsult 
also declares that the State cannot in any way interfere with the’ 
freedom of public opinion, of religious belief, of education; nor 
interfere in any way with one’s choice of profession or with the 
freedom of the press.® 

In this respect Gerber’s doctrine, if it is not the individualistic 
doctrine in toto, comes singularly close to it. | 


II 


Gerber was the precursor of contemporary German doctrines 
of public law growing out of the metaphysical conception of the 
State. These doctrines, so interrelated in German legal literature, 
have found their most complete and exact expression in the com- 
prehensive and, indeed, remarkable work of Professor Jellinek. 
Jellinek was for a few years Privatdocent in Vienna. He was called 
to the university of Heidelberg where he taught from 1887 to 1911. 
He was stricken and died in 1911 in the prime of intellectual vigor. 
In public law he stands unquestionably as the most representative 
jurist in the Germany of today. His two most characteristic and 
important works are: System der subjektiven Offenttlichen Rechte, 
first edition 1892, and Allgemeine Staatslehre, first edition 1900. 
The work of Jellinek is, as it were, a synthesis of the movement 
of absolutist ideas proceeding from Kant and Hegel, having for 
their inspiration the thought that the State is a great moral per- 
sonality, which realizes and alone can realize the moral idea, and 
in consequence may impose its will without reserve and without 
restriction. But, at the same time an ingenious though sterile 
effort appears, having for its purpose reconciliation of this omnip- 
otence of the State with public law upon which it has been super- 
imposed, in order to explain how the modern State, while being all 
powerful, is at the same time a State under law, a Rechtsstaat. 


7 Gerber, Ll. c. p. 33. 8 Gerber, /. c. pp. 36 and 37. 
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The German doctrine of public law in that stage of development 
to which it had been raised by Jellinek, which has not been sur- 
passed since his death, is made up of the four following elements: 

, First: The State is premised as such. It exists. It is a being 
distinct from the nation, distinct from the individuals, though 
it is, to be sure, a national corporation, and the nation is the aggre- 
gate of the individuals. | 

Second: The State is a legal person, capable of rights and subject 
of the public power, the latter being a subjective right of the State. 
Jellinek calls it the Herrschaft. It is an unrestricted and irresistible 
power. Sovereignty is a characteristic of the public power of the 
State, a characteristic which according to Jellinek, it may not but 
in most cases does possess. 

Third: This sovereign public power is the right which the State 
possesses of never circumscribing its own action except by its own 
will, and consequently of determining according to its own under- 
standing the extent of its action and that of the individuals which 
are subordinated to it; and, furthermore, of creating as a result 
thereof objective rights by its own will without the intervention of 
other wills directing or controlling its action. 

Fourth: But the sovereign State, invested with the Herrschaft, can 
voluntarily submit itself to law, it can be subject to a self-imposed 
limitation. Such auto-limitations are determined only by its own 
will. It thus remains sovereign after such limitations upon its 
own power. The auto-limitation is an auto-determination. By 
voluntarily accepting obligations growing out of a jural principle 
which it has itself created or resulting from a contract to which it 
has consented, it submits itself to law, it limits its action by law; 
it is legally bound. But, in spite of that, its sovereign Herrschaft 
retains its entirety, since its will to submit itself to right, to the 
law, to a contract, has been determined only by itself. The modern 
State is thus a Rechtstaat, a State under law. 

Can any one fail to see that we have here only a sophistry? This 
auto-limitation of the State is illusory. If the State in fact is in 
submission to law only because it so desires, only when it so desires, 
and only to the extent that it so desires, it is not in reality under 
obligation to law at all. The State, it is said, is subjected to the 
laws which it has made, in so far as it maintains them; to the 
treaties which it has signed, so long as it pleases to abide by them. 
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But this does no more than justify in advance all arbitrary, and in 
fact tyrannical, acts as well as all international usurpations by giving 
them the appearance of having juridical value. We shall see later 
that Jellinek is unabashed by such consequences. 


It 


The premise for the whole doctrine is borrowed from Gerber; 
the State taken as such is a subject of rights It is the subject of 
that subjective right, the commanding power, the Herrschaft. 
The following is the definition given by Jellinek: “As a legal con- 
ception, the State is the corporation of a people, established on 
certain territory and invested with an original power of issuing 
commands (Herrschenmacht), or to use a well-known expression, 
a territorial corporation invested with an original power of issuing 
commands.” ® 

The commanding power with which the State is invested is an 
irresistible power (unwiderstehliche). The State may formulate 
unconditional decrees, and can exercise constraint to the fullest 
extent. “‘Herrschen signifies the right to issue commands uncon- 
ditional in character and to be able to exercise constraint to the 
fullest extent.” 

Such is the power of the State (Staatsgewali). It is the criterion 
by which the power of the State is distinguished from all other 
powers. In the countries where the power of herrschen is granted 
to a corporation or to an individual member of the State, the 
acquisition is not one of proper and original title, but the result of 
a concession: it is derived from a power of the State, which alone | 
possesses complete and original title to the power of herrschen.™ 

In these affirmations formulated by Jellinek the direct influence 
of Hegel can be seen. The name of the celebrated philosopher, 
moreover, is often found in his writings. But Jellinek owed it to 
himself to endeavor to find a basis for public law. In the transcend- 
ency of its developments, in the vague and finely spun abstractions 
of his formulas, Hegel was able to avoid the problem. A jurist by 
profession like Jellinek was not able to do so. He had to explain at 
any cost how the State comes to be in submission to law, even’ 

9 Jellinek, Allgemeine Staatslehre, 1900, p. 161. 


10 Jellinek, /. c. p. 388. 
1 Jellinek, /. c. pp. 389 and 390. 
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though it is by definition a will which is self-determinate, an un- 
conditioned and irresistible power. It is by means of his in- 
genious theory of auto-limitation that he believed he had solved 
the problem. 


IV 


Jellinek, as a matter of fact, is not the originator of the theory; 
he merely developed it and stated it more precisely. It was thought 
out by Jhering, one uf the most vigorous and supple minds of the 
nineteenth century. It is set forth in the first volume of his book 
entitled Der Zweck im Recht, one of the most interesting books in 
legal literature ever written in any country, a book which contains 
an extremely realistic philosophy but one, it must be admit- 
ted, which is not only deceptive, but places law on very fragile 
foundations.” 

For Jhering the will is the primordial fact. Will is the true 
creative force in the world, meaning by force the source of causality. 
As in God this force is will, so it is in man. 

This will, like everything else in the world, is in subjection to a 
law. But the law by which it is governed is a law of purpose and 
not one of cause. It is the end which determines the manifestations 
of will, which determines at one and the same time its value and 
its effects. 

The ends, therefore, which determine the will are personal in 
their nature, and the means by which the will attains the realization 
of its desires is constraint (der Zwang). There are wills determined 
by egoistic ends and there are wills which impose themselves by 
constraint. In other words, there is egoism and force. There is 
nothing else in the world. 

But if this be so, how can nature go on in its eternal course of 
becoming which brings it constantly nearer the absolute idea, 
that is, God? How has law come to be formed? In spite of the 
originality and power of his mind, it can be easily seen that Jhering 
did not withstand the influence of Hegelianism. 

Jhering answers the question thus: Nature has taken egoism 
and constraint into its service. The State, following the example 


2 Jhering, Der Zweck im Recht, I, 1877. Volume two is not accessible in French. 
The first volume was poorly translated into French, in 1901, by M. Meulenaere under 
the title, L’évolution du droit. [There is an English translation of volume one, under 
the title, Law as Means to an End. — Translator.] 
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of nature, has also taken egoism and force into its service, and has 
created the law out of it. ‘‘How,” writes Jhering, ‘can the world 
exist in egoism? Because it takes it into its employ, and pays it 
the salary which it demands. Egoism becomes interested in 
nature’s purposes; nature thereby secures its participation. This 
is the sacred maxim by which nature as well as humanity and the 
particular individual take possession of egoism to secure their 
own ends.” 

Then what is the State according to Jhering? It is society in 
so far as society holds the power of constraining, of regulating, and 
of disciplining. The sum of the rules in accordance with which the 
State should put constraint in motion constitutes the law, which is 
thus simply the discipline of constraint. Consequently, the organi- 
zation of the power of constraint is the very reason for the existence 
of the State. It contains two elements: (1) the establishment of 
the external mechanism of its power; (2) the discipline of its action. 
The mode of accomplishing the first is the power of the State. The 
mode of accomplishing the second is the law. The two notions 
are conditioned upon each other; the power of the State needs the 
law; the law needs the power of the State. 

The character of the power of the State is completely moulded 
by the ends for which the State is formed. It is a supreme power 
superior to every other will on any determinate territory. This 
power is not only a power by virtue of right; in order to have a 
State, it is and must be a material power (Macht), that is to say, 
power in fact superior to all other authority existing in the territory 
in question. All other conditions in respect of the State have their 
security in but one condition, namely, that there must be a supreme 
material power (Macht). 

“Before this condition is fulfilled,” says Jhering, ‘‘all the others 
are anticipated; for, in order to fulfill the condition, the State must 
exist; and it exists only when the question of power is solved. . . . 
The absence of material power (Macht) is the mortal sin of the State 
for which there is no forgiveness, a sin which society neither par- 
dons nor endures. A state without material power of constraint 
is a contradiction in itself. Nations in the past have tolerated 
absolute abuse of the power of the State, the lash of Attila, the 
frenzy of Roman emperors. They have often celebrated as heroes 


8 Thering, /. c. p. 38. 
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tyrants at whose feet they found themselves in the dust — drunken 
and satiated. Forgetting that they themselves were the first 
victims, they have supported such a human power when, like the 
whirlwind, it was being used to overthrow everything before it. 
Even in a state of frenzy, despotism remains a political form; 
and therefore a mechanism of the social power. But anarchy, that 
is to say, the absence of the power of constraint, is not even in 
form a State; it is an anti-social situation, the destruction, the 
annihilation of society. Whoever puts an end to it by any means 
whatsoever, by the sword or by fire, whether he be a national usurper 
or a conquering foreigner, renders a service to society; he is a savior 
and benefactor, because the most unbearable kind of State is 
always better than its entire absence. If a people find it difficult 
to pass from a state’ of barbarism to a political order, there is 
need of an iron hand to accustom them to education and to obedi- 
ence. The transition always entails despotism which sets up against 
the arbitrary power of anarchy the arbitrary power of the State.” 

This long passage has been given in full because it is peculiarly 
characteristic. In it the immediate and direct influence of Hegel 
can be seen. It is also easy to see the consequences which a govern- 
ment, devoid of scruples and desirous of conquests, can deduce 
from such maxims. 


V 


The State being thus defined as the power of organized con- 
straint, what is law? It is, answers Jhering, the sum of rules of 
constraint applied within the State. The definition is made up of 
two elements: the rule (Norm) and its realization by means of 
constraint (Zwang). 

Only standards established by society and having an enforcing 
agency behind them can be called jural principles (les régles de 
droit). Then, according to Jhering, since the State has by definition 
a monopoly of constraint within a given territory, only those 
principles which have behind them the enforcing agency, the State, 
are jural principles (les régles de droit). Consequently, jural prin- 
ciples are those which are clothed with such characteristics by the 
State. In other words, the State alone creates the law." 

But if the State creates the law, if only the principle which the 


4 Jhering, Der Zweck im Recht, 1880, p. 311. % Jhering, /. c. p. 318. 
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State brings into execution by enforcement is a jural principle, 
the State cannot be subjected to law and limited by law; there 
can be no public law. Very well, answers Jhering: How can the 
result be otherwise? How can the constraining power of the 
State be subjected to law and limited by law? How does it elevate 
itself to the position of right and law (du droit)? By subjecting 
itself to a rule, says Jhering, by auto-limitation. 

“Tt is necessary,” he writes, “that the State be bound by law. 
Only by such means can the dangers in the application of the rule 
be swept away; only thus can equality, security, and the legitimacy 
of the law appear in place of arbitrary action. That is what is 
meant in our language by the word Rechtsordnung, and that is 
what we have in mind when we speak of a power (Herrschaft) of 
right or legal power. That is what we ask of law when we wish it 
to correspond to the notion we have of it, to the notion of a right 
—the functions of the State under law (Rechtsstaat). Right 
(le droit) is in the full sense of the word the force of the rule of 
law (de la loi) reciprocally obligatory, the proper subordination 
of the power of the State to the law which it has created.” * 

Thus, the State is subjected to law; it is a Rechtsstaat. But it 
is subjected to the law which it creates itself. It submits itself 
voluntarily to the law which it enacts itself; there is not, nor can 
there be for the State, any other juridical dependence than this. 
What motives, then, can bring the State, which has a monopoly 
of the constraining powers, which is by definition an irresistible 
force, and which, consequently, has nothing to fear, thus to sub- 
mit itself to the ways of justice (Ja voie du droit) and to subject 
itself willingly to the law which it has itself created ? 

The following is Jhering’s answer to the question: ‘‘The motive 
which impels the State to do so is identical with that which leads 
man to control himself, namely, egoism and personal interest. 
The conquest of one’s self finds its reward in itself. But to under- 
stand it, man needs experience and discretion. . . . Man needs 
discernment to profit by the lessons of experience and moral force 
to appreciate them. When these two conditions concur, when the 
power of the State is conceived as possessing discernment and 
moral force, the problem is solved. The power of the State subjects 
itself to law, because it is convinced that its own interest is furthered 


16 Jhering, /. c. p. 344. 
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thereby. Only at the point where the power of the State finds itself 
observing its own commands does it acquire real authority. Only 
where right and law exist can the national patrimony prosper, 
can commerce and industry develop, can the moral and intellectual 
force of the people acquire its highest development.”’ 

Jhering concludes with the following proposition so often quoted: 
“Right and law (le droit) is the settled policy of force; not the 
policy of the moment or the policy of passion and of passing inter- 
ests, but that broad and far-sighted policy, the policy of the future 
and of the end.” !” 

In short, according to this doctrine, there can be a jural principle 
only when it obtains the sanction of the State. The State alone 
creates right and law (le droit). The State is subordinated to right 
and law (Je droit), because it places itself in submission to it volun- 
tarily; it is subordinated to right and law (/e droit) only to the 
extent that it so desires. It submits to it through egoism, through 
knowledge of its own interest. It limits its authority by law 
because of the good that will result therefrom, because experience 
has proved that in thus limiting its authority by law obedience 
to its action is more easily maintained, and its position is more 
completely assured. 

One can easily see how fragile such a limitation is, how insecure 
a basis it affords for public law. Jhering himself, however, seems 
to have perfectly understood it. Led, nevertheless, into asking 
himself whether the State is always bound to respect the law that 
it has made, he thus answers: ‘‘Every one, from the point of view 
of his own natural feeling says no. But the question here is one 
of scientifically justifying the opposite solution. Such solution 
rests on this consideration, namely, that right and law (le droit) 
is not an end in itself, but only a means of attaining ends. The 
final end, then, of the State as of right and law is the safeguarding 
and the conservation of the vital elements of society. Law exists 
because of society and not society because of law. If the extra- 
ordinary situation arose whereby the State, with its power, found 
itself under obligation, in the alternative, of sacrificing either law 
or society, it would not only be authorized but obliged to sacrifice 
law, and to conserve society.” 1° 

Similar doctrines formulated by one of the great jurists of Ger- 


17 Jhering, /. c. pp. 366 and 367. 18 Jhering, /. c. pp. 417 and 418. 
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many have been the source of all manner of internal. despotism, of 
all manner of external violence and savagery. At the beginning of 
the war, M. Bethmann-Hollweg, Chancellor of the German Empire, 
made the statement to M. Goschen, the English ambassador, that 
international treaties were scraps of paper.’® He proclaimed in 
- the Reichstag that necessity is bound by no law.” He could have 
substantiated his statement only too well by the teachings of the 
great jurist, Jhering. 

It is fitting to say, however, that Jhering believed that violation 
of law by the State is something quite undesirable; and that posi-' 
tive legislation should spare the power of the State as far as possible, 
and that the law-giver may do this by making provision for neces- 


sity in the law itself, as certain modern laws and constitutions have 
done. 


VI 


This doctrine of auto-limitation of the State, formulated for the 
first time as far as I know by Jhering, Jellinek made his own. 
He stated it with precision, and he gave it a still more juridical 
character than Jhering had previously done. 

He begins by declaring that jural principles (les régles de droit) 
are characterized by the following three elements by which they 
may be distinguished from all other principles, namely, legal, moral, 
or religious: (1) jural principles are principles governing the external 
conduct of men among one another; (2) they are principles which 
emanate from recognized or external authority; (3) they are 
principles whose obligatory force is guaranteed by an external 
power. All law (tout droit) requires as one of its necessary char- 
acteristics a force behind it, insuring its application (Giltigkeit). 
A rule takes on its juridical character only when it comes to be 
enforced. A principle said to be one of right and law, which as’ 
yet has not been enforced or has ceased to be enforced, is not 
really a jural principle. | 

In Jellinek’s theory, nevertheless, in order to have a jural prin- 
ciple a sanction enforced by constraint through the State is unneces- 
sary. On this point he certainly differs with Jhering, according to 
whom, as we have seen (supra, section IV), there is in truth 


19 The English Blue Book, 1914, p. 78. 
20 Journal “Le Temps,” August 6, 1914. 
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a jural principle only when it is sanctioned by the constrainin 
power of the State. In order to have a jural principle, it is sufficient, 
according to Jellinek, that there should be some guarantees in 
respect of its application, guarantees which more often consist in 
the intervention of the force of the State, but which may merely 
consist of something else, as, for example, that found in the force 
of public opinion, in the general organization of the State. If 
this is not admitted, says the jurisconsult, we should be obliged 
to admit the non-juridical character of most of the rules of inter- 
national law and of many rules of public internal law, all sanction 
for which, because of their very nature, is impossible. They are, 
nevertheless, jural principles because they are accompanied by guar- 
antees, and often powerful guarantees, to insure their execution. 

Jellinek concludes with these words: “It is thus not material 
constraint (der Zwang), but the guarantees — constraint being only 
a means — that form the essential characteristics of the jural prin- 
ciple. Such principles of right and law are not, to be sure, norms 
of constraint, but norms to which guarantees are attached.” # 

This being granted, Jellinek formulates the following question: 
Is the State amenable to a juridical ordinance? Is there a law 
(un droit) for the State? And if there is, what is the foundation 
of it? The author is thus led into developing a complete theory, 
sociological in character, with regard to the formation and evolution 
of law and of the State; a doctrine the details of which one has 
difficulty in following. I therefore confine my efforts to setting 
forth its fundamental principles. 

The State is originally a situation of fact and one infinitely 
variable and infinitely changing. This situation, as a fact, progres- 
sively transforms itself into a situation of right and law. The po- 
litical order of things gradually becomes an ordering of a juridical 
character. Two psychological elements especially aid in bring- 
ing about this change. The first element, juridical in its nature, 
which transforms into norms what existed previously as fact, is 
the spirit of conservatism. The second element, which gives rise 
to the conception of right existing over and above positive law and 
brings about a change in the existing juridical order, is the rational 
element.” 


2 Jellinek, Allgemeine Staatslehre, 1900, pp. 303 to 306. 
2 Jellinek, /. c. p. 323. 
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During the process of formation of States, there are periods in 
which the political order appears to be merely de facto power. 
On the other hand, the law is never powerful enough to solve the 
profound conflicts of force that may arise in States. The power of 
the law has an insurmountable limitation in the very fact that the 
State exists. The law never has the power of determining in a 
critical period the course of the State’s existence. To disguise 
striking violations of the jural order, men resorted to the category 
of right of necessity (Wotrecht). According to Jellinek, “it is merely 
a variation of the expression: Force goes before right.” The ju- 
ridical doctrine intervenes later; but it does nothing more than 
simply rationalize the facts. 

Thus, law is formed spontaneously. Even the ordering of the 
State may spontaneously become a juridical ordering. But another 
question presents itself which undoubtedly has to do with the first, 
but which is, nevertheless, a distinct and separate question, namely: 
What part does the State play in forming the law which is estab- 
lished within its limits? This question, says Jellinek, leads directly 
back to the old question: Is there a law (um droit) superior to the 
State? 

This last question, according to our author, is poorly phrased, 
or at least phrased in too general a way. In fact, if in speaking of 
the State we mean the political community as it exists among 
modern peoples, there is no doubt that a law existed before it; 
but if we think of the State dynamically, if we define it as being 
the group invested with a power — the highest known to the 
epoch — the answer will be altogether different. There can only 

be law in such a grouping. However imperfect the organization of 
the human group may be, one always exists. If a non-religious 
group, however imperfect its organization may be, has no other 
group above it upon which it depends, it is a State. The State 
being thus understood in a very general way, it is correct to say 
that there can be law only in the State, and that there is no law 
anterior to it. 

As the different groups gradually become more extended and 
more complex, jural principles come into being or take shape within 
the secondary groups which go to make up the central group. 

But the central group holding the supreme power, in a word, the 


Jellinek /. c. p. 329. 
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State, tends to regulate the whole social organization, to become 
the only source of law; at least the only source for the realization 
of right. The State has a tendency to bring within its control all 
the means of force belonging to the collectivities subordinated to 
it; and this process is consummated when it has reached the point 
at which the State becomes exclusively possessed of the power of 
commanding. Thus, if not the whole of the juridical formation, 
at least the juridical protection ordained by law becomes the affair 
of the State. The power of judging passes exclusively into the 
hands of the State and complete jurisdiction is vested in or is 
conceded to it. “In this way,” says Jellinek, “it finally becomes 
the right of the State to regulate the application of all the law 
within the four corners of its territory, so much so, that in the 
modern State all law resolves itself into that created by the State 
and applied by it.” * 

Undoubtedly, adds the jurisconsult, in modern States many 
groupings also exist that have a body of law distinct from that of 
the State: churches, corporations, communities, etc. But the 
constraint necessary to realize such a body of law belongs exclu- 
sively to the State; and, on the other hand, it is exclusively by 
means of the will of the State that the right of these collectivities 
can acquire the character of objective. right, that is to say, can 
become a jural principle imposing itself by means of a jurisdictional 
sanction. ‘The creation of objective right of a group has today 
become an affair within the exclusive control of the State.” * 

And so, after this long sociological detour, after discussing the 
spontaneous formation of law, after affirming the existence of a 
law anterior to the modern State, Jellinek also arrives at the same 
general conclusion as that of contemporary German juridical 
doctrine, namely: In the modern State law is the exclusive creation 
of the State, and consequently — logically and necessarily — what 
the State wills is law. 


vil 


We then find ourselves confronted with the ever recurring ques- 
tion: The command of the State is a principle of right and law 
binding on the subjects; is it also binding on the State itself? 

Many authors, says Jellinek, argue that in starting with the 


% Jellinek, /. c. pp. 330 and 331. % Jellinek, 7. c. p. 331. 
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proposition that the State can change all legal principles at will 
we must necessarily come to this conclusion, that the State can- 
not be bound by its own public law. These authors declare that 
in public law there can be and there are commands addressed to 
the diverse organs of the State, but that there are and can be none 
addressed directly to the State itself. We must, moreover, recog- 
nize that such reasoning imposes itself upon one through the power 
of irresistible logic, whatever Jellinek may say of it, and what- 
ever efforts he may make to avoid its consequence. 

Our jurisconsult, nevertheless, rejects it energetically; he is 
frightened by it. The result would be, says he, that what appears 
to be law to a single private individual or to an official would not 
be law for the State. “Accordingly as we change positions,” he 
writes, ““what was previously law for us ceases thereafter to be 
such. If one looks down from the pinnacle of the State into the 
depths of the law, one will discern nothing. For the State all 
law is non-law (Unrecht) — a juridical nonentity to which it is a 
stranger and to which it so remains, but which is imposed upon 
its subjects and for them is law. Such a proposition,” continues 
our author, “cannot logically be established, except with an in- 
flexible theocracy as a basis. Only a god, only a monarch honored 
as a god, can make the acts of his inscrutable and ever changing 
will a law binding on all except himself.” ”” 

This cannot be so in cases where the State acts according to 
fixed rules which are incapable of being changed, except in accord- 
ance with definite juridical forms. Such a rule contains in itself 
the subordination of the activity of the State in itself. 

But can it be said that the organs of the State are subjected to 
a jural principle, but not the State? No, says Jellinek; and to 
understand the answer one must understand the German juridical 
doctrine, called the juridical theory of the organs of the State, 
according to which the human individual, acting as juridical 
organ of a collective juridical person has not, in his character of 
being an organ, an existence distinct from that of the person of 
whom he is the organ, any more than one of the sense organs can 
have a distinct existence apart from the human being. 

That being understood, to say that the organs of the State 
are limited in their action by a jural principle is to say that the 
27 Jellinek, 7. c. p. 332. 
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State itself is limited by the rules which it establishes. The activity 
of the State itself is subordinated to law, since no activity of the 
State exists other than that which is exercised by means of its 
organs. Consequently, the State comes within the jurisdiction of 
its own tribunals, which must apply the law to the State as to 
private individuals. The State can modify the law, abrogate it, 
replace it by other law; but as long as the law exists the State is 
subject to it and the tribunals must so apply it. 

Jellinek, like Jhering, declares that this subordination of the 
State to law brings about a better obedience to the State’s com- 
mands, that inviolability of the juridical ordering, even in respect 
of the State, inspires confidence in the minds of individuals. It 
is thus a condition necessary to the development of culture. It 
alone creates social confidence without which social intercourse 
can scarcely rise above its modest beginnings. 

In his desire to state precisely the way in which the law is en- 
forced as against the State, Jellinek explains that the mere fact 
that law is applied by the State is not on its part a discretionary 
act (reine Willkiir), but the performance of a true obligation, 
because in establishing the jural principle by a unilateral act of 
its will, the State pledges itself to apply the principle and to 
conform to it. 

The jurisconsult even compares this obligation which the State 
thus assumes with the obligations which may arise for private 
individuals from their own unilateral acts. I must say that I do 
not understand this comparison. I do not deny that instances 
are growing more and more numerous in which the individual 
may be under obligations because of his unilateral acts; but in 
such cases he is bound by virtue of a jural principle which is not 
of his making, which is superior to him, and to which he is sub- 
jected; whereas the question to be determined is precisely whether 
the jural principle, emanating from the State, can be imposed on 
the State from which it has sprung. 

Jellinek seeks to establish what he calls a social-psychological 
foundation for the subordination of the State to law. In the course 
of his book, Allgemeine Staatslehre, he often expresses this idea — 
one quite true for that matter — that the underlying element of 
every rule of law is the belief, deeply impressed on the consciousness 
of men of an epoch, that such a principle exists as a jural principle 
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(un régle de droit). Then, says he, one certainly can affirm that in 
the modern State the conviction that the State is bound by its law is 
being impressed on the minds of men in an ever increasing manner. 

In this statement the subordination of the State to law, which 
itself is derived from the State, is finally placed on a firm footing. 
And at the same time this subordination of the State to law leaves 
the irresistible unrestricted power of the State intact, since this 
subordination is voluntary, in that the State limits its action by its 
own will, and this remains self determinate. Its will thus pre- 
serves intact its essential character, namely, that of being a will 
which is never determined otherwise than by itself. 


vill 


I have already shown several times how fragile is the foundation 
thus given to public law, how the power of the State, limited by 
law only because it so wills, resembles an absolute and unlimited 
power. I have even qualified a similar doctrine as sophistical, 
because only by an effort in logic can it pretend that the State is 
bound by law. But for the sake of fairness as well as accuracy it 
should be said that, after having set forth his doctrine, Jellinek 
seems to have had scruples. He asks himself, in fact, whether it 
suffices for the foundation of public law; whether a right truly 
superior to the State and imposing itself on the State by its own 
sanction does not after all exist? He seems to think so without 
expressing, however, his opinions as to the basis and extent of this 
superior right. 

He declares that the creative activity of the law as a function 
of the State can be juridically limited even where there is a highly 
developed system of law. There is today, says he, in the law of 
peoples whose law has reached a high point of development, a 
foundation apart from all arbitrary legislation. It is the result of 
the whole historical development of a people. Jellinek cites as 
‘an example the principles of penal law, which, says he, are not 
dependent upon the arbitrary action of the State. A statute, for 
example, stating that murder is not punishable would be beyond 
the real power of the legislator. Moreover, if the legislator of a 
country declared it not punishable, other forces than his own 
would insure retribution for the murder through means wholly 
unorganized. 
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“Accordingly,” writes Jellinek, “apart from the formal and 
purely juridical viewpoint, a distinction may be made in all law 
between the variable and the constant elements, or at least the 
elements which change very gradually. These constant elements 
are recognized, expressly or impliedly, in the constitution, as 
the embodiment of the character and spirit of the whole civiliza- 
tion of a people and form in this manner a juridical standard for 
appraising even acts of the will of the State, in form unassail- 
able, as for example, formal laws or the decisions of a sovereign 
tribunal.” 78 

Jellinek tersely adds: “Thus a formal law or valid decision, 
bound to be carried out and irrevocable, can be appraised as a 
non-law and not as merely an injustice (als Umrecht nicht nur als 
Ungerecht).” 

It is also necessary to note that in a foot-note to his Allgemeine 
Staatslehre (page 332, note 1), Jellinek declares that if the auto- 
limitation of the State is the only and ultimate juridical basis of 
its obligations, it is not the primary and real origin of it; and he 
refers back to page fourteen of his book, Die rechtliche Natur der 
Staatenvertrige, in which he says: “The limits fixed for the course 
of judicial decision are not at all the same as those for the science 
of law.” 

All this reveals Jellinek’s hesitations and scruples. Taken by 
itself the sentence just quoted, namely, that a law can be not only 
an injustice but also a non-law might lead one into believing that 
Jellinek fully admits the existence of a law superior to the State 
and of a legal limitation imposing itself generally and rigorously 
on the State. If we read this proposition, however, in the light 
of the developments preceding and following it, we cannot give it 
this meaning. I think that in that passage Jellinek has really no 
such juridical limitation upon the power of the State in mind; that 
he holds there is none other than the precarious one resulting from 
auto-limitation. But he admits that we cannot ignore the fact 
that there are certain limits beyond which the State cannot his- 
torically, morally, and politically go; limits which are determined 
by science not by the course of judicial decision. It is beyond 
the course of decision; it is meta-juridical. 

The following, which may be found on page thirty-three of his 

% Jellinek, J. c. p. 337. 29 Jellinek, ibid. 
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Allgemeine Staatslehre, strengthens me in my belief that the fore- 
going is really the correct interpretation: “In order to solve the 
question of limiting the powers of the State, we must set aside 
those insufficient instruments of juridical manoeuvre upon which 
alone so many have sought to rely in treating the problem. The 
solution of the question, to use one of my own expressions, is 
meta-juridical in character.” : 

Finally, what Jellinek says of international law shows clearly 
that in the depth of his thought there is no true juridical limitation 
upon the power of the State. 


IX 


In one of his first works, published in 1880 under the title Die 
rechiliche Natur der Staatenvertraége, Jellinek made a study of the 
basis of international law from the point of view of treaties, and 
attempted to establish the obligatory character of contracts be- 
tween States on the theory of auto-limitation. He developed 
the idea that without doubt, historically, their obligatory character 
might have originated otherwise; but that juridically no other 
basis was possible. 

In his Allgemeine Staatslehre Jellinek again discusses the question 
of the basis of international law, looking at the matter from a 
broader point of view. For him the problem of finding a basis for 
international law is evidently similar in character to that of deter- 
mining the basis of internal public law. International law is the 
law which should be applicable to sovereign States in their relations 
with one another, and, at the same time, can result only from 
the will of these sovereign States. How can there thus be an 
obligatory international law for these States when they make this 
law themselves? “It goes without saying,” says Jellinek, “that 
international law is rejected as non-existent by those who approach 
the problem from the civilistic standpoint.” *° He means (and he 
is not wrong) that the greater part of the civilians do not under- 
stand the problems of public law, accustomed as they are to see in 
law only a rule emanating from a superior authority for the regula- 
tion of the private relations of its citizens. 

What, then, for Jellinek, is the foundation of international law? 
The same as that of internal public law: the auto-limitation of 


80 Jellinek, 7. c. p. 338. 
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the State. States submit themselves voluntarily to the rules of 
international law and in consequence thereof they become bound 
by law, but only to the extent of such submission. 

But there is another element. International law has also a 
psychological basis, and, just as such an element can be found 
in every law, so particularly in respect of internal public law. 
“Tf States,” writes Jellinek, “recognize international law as being 
obligatory upon them, then through the psychological nature of 
all law, a firm basis for international law is thereby established. 
Now it can no longer be questioned that this recognition on the 
part of the members of the society of States does exist today.” * 

And just as the individuals that go to make up a nation believe 
in the existence of internal jural principles as the true source, the 
ultimate basis, of the internal law of such nation, so is there the 
belief among the States of which international society is composed, 
that there is a right among States, that there exist jural principles 
applicable to members of this society, which are the true foundation 
of international law. But international law differs from internal 
public law because the latter is made up of rules of organization and 
of internal hierarchy, while international law is made up only of 
rules of co-ordination, since the authorities which establish this 
law and the subjects of the law obliged by it are the States them- 
selves. 

Jellinek believes that the historical evolution of international 
law has been the same as that of other branches of law. It has 
been slower; it is less advanced; but it is of the same character. 
International relations were at first simple situations of fact, 
which becoming permanent, gave rise to the notion of international 
rules. The notion of rules led to the notion of law, that is to say, 
to the notion of rules having behind them a legal obligatory force. 
In international relations, as in all human relations, there has been 
transformation of situations of fact into situations of law. 

The next stage is the intervention of Vereinbarungen, that 
is to say, agreements between States establishing rules of in- 
ternational law. Internal positive laws are established by a uni- 
lateral act of the will of the State. International positive laws 
are established by Vereinbarungen, that is, by the concurrence 
of the wills of States; by international treaties which are not con- 
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tracts. Contract gives rise to subjective and concrete obligations. 
The international Vereinbarungen establish a general and permanent 
objective rule, in a word, a jural principle. 

But, says Jellinek, one must guard against founding inter- 
national law, as does Triepel,® exclusively on Vereinbarungen 
formed between States. “Such a conception,” says he, “leaves 
international law as a whole all in the air.” The existence of an 
international juridical order that alone gives sanction to the 
Vereinbarungen cannot in turn be founded itself on a Vereinbarung. 
The birth of the international juridical order cannot in any way be 
taken as parallel with the original creation of a new public law in the 
case of the formation of a State, because in such case the men who 
participate in the new juridical formation are already imbued 
with the juridical order of the State. They simply apply to the 
new ordering by analogy jural principles which have already been - 
applied as such, and which by such application only take on a 
new formal juridical character. But, continues Jellinek, “what is 
the origin of the belief that the ordering between States is no more 
than a morality of relation, a morality of the State, an egoism of 
the State, or any other non-juridical phenomenon? One who 
would treat international law as so strictly legal cannot like Triepel 
premise its existence; but must first found its existence in a more 
penetrating fashion.” * 

To Jellinek, moreover, it is wrong to say that international law 
is not law, properly so called, because it is not sanctioned by an 
organized constraint. A principle, to be a jural principle, does not 
need to be sanctioned by a material organized constraint properly 
so called. It is only necessary that its execution be guaranteed, 
According to Jellinek, therefore, the necessary guarantees are not 
lacking with respect to international law. 

Undoubtedly constraint, juridically organized, does not exist as 
a sanction for international law, since there is no superior power 
(Macht) existing above the States. But this is true with respect to 
the most important parts of the internal juridical order without their 
losing, however, the character of jural principle. For a consider- 
able part of international law, there are very important guarantees. 
“The protection of the individuality of the State,” writes Jellinek, 

® Vélkerrecht und Landesrecht, pp. 63 e¢ seq. 
% Jellinek, Allgemeine Staatslehre, p. 339, note 1. 
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“the jurisdiction and administration dependent on international 
law, receive guarantees of the highest order from the community 
of interests of States. What is called international adniinistration 
functions by means of the strongest guarantees, and one has diffi- 
culty in deriving arguments against international law from its 
practice. The relative strength of States, on the other hand, as 
well as public opinion which manifests itself in the expressed 
opinions of statesmen, of parliaments, and of the press, form 
secondary guarantees for international law, the existence of which 
cannot be overlooked.” * 

All that is very well. But the jurisconsult does not stop there; 
and we shall see presently the restrictions placed by him on the 
application of international law both with respect to its extent and 
enforceability; restrictions which reduce it to nothingness. This 
question in fact presents itself: What is to be decided when in fact 
the rules of international law happen to be in opposition to the 
immediate interests of the State? Jellinek does not hesitate to 
answer as follows: ‘Whenever, upon investigation, international 
law is found to be in conflict with the existence of the State, the 
rule of law retires to the back-ground (tritt hingegen Zuriick), 
because the State is put higher than any particular rule of law as 
the study of the relations of internal public law has already taught 
us. International law exists for States and not States for inter- 
national law.” ® 

We have found in Jhering a similar formula as regards internal 
' public law. Thus, in the opinion of the two jurisconsults, public 
law is arrested at the point where superior interest of the State 
begins. They thus legitimize all tyrannical acts within, all acts 
of brigandage without. The invasion and pillage of Belgium, the 
burning of Louvain, the massacre of children and women, the 
torpedoing of the Lusitania, all the abominable crimes which 
have filled the world with horror were justified in advance by two 
of the greatest jurisconsults in Germany. 

They do not content themselves with simply stating the principle; 
they attempt to develop it and they seek a scientific basis for it. 
They reason in this manner: Undoubtedly international law ex- 
ists; but it evidently contains many gaps, even more than internal 
public law. Every department of law has in fact portions which 


* Jellinek, /. c. p. 339. % Jellinek, /. c. p. 340. 
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are the outgrowth of compromise of conflicting forces. Law appears 
only when a conflict has been appeased by a compromise, and 
the conflicts of force are an essential factor in the formation of a 
new law. The exterior policy of the State is circumscribed to only 
a very limited extent as yet by jural principles; and in the relations 
of States among themselves there is a large domain in which it 
is power de facto, actual force (faktische Macht) that decides, and 
in which conflicts of interests provoke struggles of all kinds, wars, 
or otherwise. 

Such a state of affairs is not to be regretted, says Jellinek. “In 
fact, if there existed an interstate and especially a super-state 
ordering which was wholly efficient and decided all conflicts accord- 
ing to pre-established legal principles, it would result in conserving 
in the modern world and for an indefinite time the infirm, the 
old, and the survival of the past, thereby rendering all salutary 
progress impossible.” * | 

Here is thus formulated again by a professional jurist the abomi- 
- nable doctrine of war as an instrument of human progress and 
source of the legal order. Jellinek insists on this and cites examples 
to support his thesis. Naturally, it is the creation of the German 
empire following the great wars of the nineteenth century, which, 
according to him, is the evident demonstration of the doctrine, 
inasmuch as there has been no happier event in the world’s history. 

“Let us but think,” writes Jellinek, “of the great wars of the 
second half of the nineteenth century. If these historical conflicts, 
for the solution of which there existed not a single jural principle, 
could have been decided according to some jural principle and by 
any judge whatsoever, the judgment could have only appraised 
the existing situation in accordance with law. Germany and Italy 
would still be geographical conceptions, the States of the Balkan 
peninsula (with the exception of Greece) would still be Turkish 
provinces; the maladministration of Cuba and of the Philippines 
would still be in force.” 

From all this he draws the following conclusion: “National 
currents and the particular interests of States are so powerful that 
they have prevented the formation of a true international society. 
The States are in juxtaposition without organization into a society 
of States. We can scarcely make exceptions as regards certain 
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business organizations. The community of States is accordingly 
in its nature anarchical; and international law since it has for its 
source unorganized authority, an authority which does not possess 
the power (Macht) of a Herrscher, can justly be considered as a law 
of anarchy (un droit anarchique); which brings out at the same time 
its lack of sanction and its deficiencies.” *” 

Such were the negative conclusions as to international law of the 
greatest publicist and jurisconsult of Germany before the war. 
But what now remains of even the little which he conceded to 
international law? 
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CHAPTER VIII 
REALISTIC CONCEPTIONS OF THE STATE IN GERMANY 


ALONGSIDE the metaphysical doctrine of the State a very 

strong current of ideas has been growing in our day in France 
and Germany tending to deny the juridical personality of the 
State as distinct from those who govern, and affirming that juridi- 
cally we are capable of seeing only those who really exercise power. 
But while in France these realistic doctrines had for their object 
the establishment of limitations upon the power of the State on 
a firmer basis than the metaphysical doctrine could, in Germany, 
on the contrary, they tended above all toward establishing more 
definitely than ever the absolutism of those who govern. 


I 


I classify as realistic conceptions all those which reject the idea 
of the State as a single collective personality having an existence 
real and distinct from the individuals of whom the society of the 
State in question is composed and distinct from the individuals who 
in fact wield political power and force within a given territory; 
that is, doctrines according to which we must consider, even 
juridically, only the individuals who in fact hold power, individuals 
whom we designate as rulers and, regardless of the manner in which 
they are grouped, whether there be only one — king or emperor — 
personally monopolizing power by force or whether as in modern 
States there be several — as chiefs of the State, or parliaments — 
co-operating in the exercise of powers and carrying them out by 
force. 

Before the Revolution the realistic conception of the State was 
the dominant conception. It had realized itself as a fact and had 
logical connection with the feudal conception and with certain 
institutions of Roman law with which it was combined. Kings 
and princes were considered as being personally endowed with 
the right of issuing commands, endowed with a right of sovereignty 
assimilated almost completely to the right of property as developed 
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by the Romans. The imperium is truly a dominium. There had 
risen a combination of the Roman conception of imperium, the 
commanding power, and of the feudal conception founded on the 
idea of property as the basis for the power of commanding and 
also on the strong juridical construction which the Roman jurists 
had given to dominium. From such ideas a system resulted the 
broad outlines of which should be given here. 

The power to issue commands is a property right with which 

the king taken individually is invested. To use legal terminology, 
let us call it a subjective right. The subject of this right is the 
king in whom it resides, and he as an individual transmits it to 
his heirs, following an order of succession modeled after private 
succession. Diplomatic agreements are contracts between princes 
relative to their patrimonial right of power. Princes can cede, 
concede, or contract away all or any part of their patrimonial power, 
as every proprietor can give, grant, or make contracts with respect 
to all or any part of his property. Sovereignty is property of the 
prince. Such is the patrimonial conception of the State in the 
fullest sense of those words. 

It was realized in fact through the operation of the factors already 
briefly pointed out. It was advocated in France by such theorists 
as Bodin in the sixteenth century, Loyseau, at the end of the six- 
teenth and the beginning of the seventeenth centuries, and Damat 
and Lebret, in the seventeenth century.! ‘ , 

As regards positive law, the legislation of the Revolution sub- 
stituted the metaphysical conception of national sovereignty for 
the realistic conception of patrimonial sovereignty of the king.” 

But the latter did not wholly disappear. Certainly important 
elements of it with respect to international relations remain. There 
are international institutions which can be explained only by the 
survival of patrimonial conceptions, notably lease or pledge of 
territory and also the constitution of the Congo Free State in 1885 
under the sovereignty of Leopold II, King of the Belgians, which 
has since become a Belgian colony. Furthermore we find that in 
the nineteenth and twentieth centuries,a group of doctrines has 
arisen which to a certain extent grew out of the ancient patri- 
monial conception, and vigorously rejected the metaphysical con- 


1 For further details see my book, Les transformations du droit public, 1913, pp- 
1 to 11. 2 Cf. supra, chap. I. 
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ception of the State, seeking to build up a purely realistic juridical 
conception thereof. 


II 


All these doctrines are in agreement on one point, namely: it 
is vain and extra-scientific to affirm that a personal reality, such as 
the State, exists distinct from the individuals. It is vain, it is 
extra-scientific to affirm that there is a will of the State of which 
the chiefs of State, parliaments, officers, are only the representa- 
tives or mandataries. We can scientifically affirm only what we 
observe directly. Again, we verify by observation only the exist- 
ence of individual wills; we see the individuals in whom power is 
vested, chiefs of State, representatives, and officers; there can be 
no question of other wills, except the individual wills of those who, 
by whatever title, are vested with authority. 

Although all realistic doctrines are in agreement as to this 
negative standpoint, a profound diversity appears among them 
both with respect to their positive conclusions and the tendencies 
which have been their inspiration. 

‘Some, on the one hand, have had in fact as their aim restoration 
of the ancient realistic conception of the patrimonial State in 
order to place the power of the prince on an even more secure 
footing than could the metaphysical conception. 

They arrive at the conclusion that the power of commanding, 
the Herrschaft, is a subjective right to which the prince personally 
has title, an absolute unlimited right having no right above it, or 
beside it, beneath which a fortiori not a single right exists. | 

The other realistic doctrines, on the contrary, have been deter- 
mined above all by what seemed to their authors the certain 
impotence of the metaphysical doctrines to establish on solid 
foundations juridical limitation upon the powers of the State. The 
champions of realistic doctrines, belonging to this second group, 
have been especially impressed by the fact that, since Hobbes 
and Rousseau, the principal advocates of metaphysical doctrines 
have set forth as their conclusion the total omnipotence of the 
State; some the omnipotence of the prince, others the omnipotence 
of the general will, but all the omnipotence of the State; and that 
these metaphysical doctrines were in fact powerless even in France 
in many cases to protect the individual against the arbitrariness 
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and the tyranny of such power. This is the reason why many 
publicists resolutely reject the metaphysical conception of the 
State and attempt to place the legal limitation of the power of the 
State on more secure footing than could the metaphysical doctrine. 

As was said at the beginning of this chapter, it is in Germany 
that realistic doctrines tending to prove the limitless absolutism 
of the prince have been formulated; in France, on the contrary, 
publicists have tried to establish a true and stable limitation upon 
public power solely on the basis of observed facts and through 
the reality of social life. As between France and Germany the 
same opposition found in case of the metaphysical doctrines can 
also be found in the realistic doctrines. 


Ill 


The German jurisconsult who best represents the realistic con- 
ception of the State at the end of the nineteenth century is un- 
questionably the Bavarian, Seydel. Professor in the University of 
Munich and a man of vigorous mind, he published his great treatise 
on Bavarian public law and a commentary on the constitution of 
the Empire * in which he maintains that the States, members of 
the German Empire, alone have sovereignty; and that being 
States, the empire taken in itself has no sovereignty, and is not 
in reality a State. This theory which clearly reveals the persistent 
spirit of particularism in Bavaria, at least at the time Seydel was 
writing, has naturally been severely criticised in Germany. An 
explanation of Seydel’s realistic doctrine cannot be found, as a 
matter of fact, in these great works, but in a little book published 
in Wiirzburg in 1873, soon after the Franco-Prussian War of 1870-71, 
and entitled Grundziige einer allgemeinen Staatslehre.* 

In the introduction of this book Seydel declares that realism 
is the characteristic par excellence of our time; and that realism 
must be injected into the science of law as it has been into the 
other sciences. ‘‘To learn the truth and publish it,” he writes, 
“without any other consideration, is the final end of science; and 
is accordingly at once the highest form of realism and idealism.” ® 


8 Bayerisches Staatsrecht, two volumes, second edition published in 1913; and 
Kommentar zur Verfassungsurkunde fiir das deutsche Reich, second edition, 1897. 

* His Staatsrechtliche und politische Abhandlungen, 1893 and 1902, might also 
be consulted. 

5 Seydel, Grundziige der allegemeinen Staatslehre, 1873, Introduction, p. v. 
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Consequently, if we care to prevent the science of law from 
disappearing in the march of the social sciences, paths of approach 
by which the latter have been developed must be opened. “It 


must not pursue deceiving images; it must endeavor to lay hold ~ 


of cold reality. . . . Law has been created by men and for men. 
It did not come out of the soil as a gift from nature, gathered with- 
out effort by lucky hands. It was acquired by strenuous endeavor, 
by the efforts of a millenium, just like everything else that humanity 
can call its own.” We must go then to juridical realism as did 
Jhering in his Der Kampf im Recht, published in Vienna in 1872. 
“There remains much to be done in this field; many errors which 
led to a false juridical idealism must be set aside. There are 
scarcely any false fictions which have not multiplied themselves, 
thus closing the paths of truth. This source of error, however, 
ceases to be dangerous when recognized; and the fact that such 
a point of view is beginning to make itself clear is truly a fortunate 
symptom. Not so very long ago, however, it would have been 
impossible to recognize the truth of the following proposition 
formulated by Unger: ® ‘fiction is the only proper form of expression 
for the juridical assimilation and the equality of treatment of 
different relations in themselves; consequently, we cannot with the 
help of fictions clarify or justify juridical relations; fictions do not 
contain a fruitful principle and cannot, moreover, be considered 
as juridical premises. They are rather, on the contrary, the abbrevi- 
ated formulas of an order of things previously created and given 
shape; they are instruments of juridical terminology and not of 
juridical construction.’ These words of Unger,” continues Seydel, 
“are pregnant with meaning, and a train of consequences are 
connected therewith. This idea in itself sufficed to dissipate the 
cloud befogging the minds of the followers of Puchta. The sub- 
jects of right [i.e. legal persons], which do not exist in fact, but 
are merely a product of the imagination, are doomed to the same 
fate, including not only the collectivities, concerning which it is 
said that they are something different from the sum of their parts 
— that they are not equal to the sum of the needs growing out of 
the interests of the individual units — but also include many other 
things which have never existed but have simply been imagined, 


6 System des oesterreichischen allegemeinen Privatrechts, 1864. VI, p. 35. 
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— many things whose existence is not due to the reality of their 
being, but simply to imagination.” ’ 

Every idea in Seydel’s statement is profound as well as exact, 
and is the basis for those doctrines of juridical realism which in 
many of my own writings I have tried to develop and defend, 
namely: to banish from the juridical world all such rubbish as 
fictions and endeavor to understand society as it is by establishing 
the direct observation of facts.® 

But although our juridical realism led us to establish a basis 
which to us seems sound, or at- any rate more secure than the 
individualistic theory, for purposes both of juridically limiting 
the powers of those who govern and keeping them within narrow 
limits by the addition of serious guarantees, the realism of Seydel 
led him to formulate as axiomatic the following inacceptable and 
singularly dangerous proposition: “There is no law without the 
Herrscher, beneath the Herrscher, or alongside the Herrscher; 
there is law only by means of the Herrscher.” ® The Herrscher is 
the man or group of men who, within a given territory, have con- 
trol, as a fact, of the power of issuing commands. Such a state- 
ment is an affirmation in unusually forceful terms of the limitless 
absolutism of those who govern. 


IV 


But let us see how Seydel deduces this proposition from his 
juridical realism. 

For him the State exists because of the fact that a certain numbe 
of men who occupy a definite portion of the earth’s surface are 
united under a superior will. It follows from this that the State 
is the product of the human will, not the product of a natural 
power or of an evolution understood in the sense in which a plant, 
without any will of its own, grows only by virtue of physical laws. 
The men who create a State, however, desire that it conform to 
their nature. But such an act of will is none the less a free act, in 
no way necessary. The particular State is always created by the 
human will. The idea that the State is an organism is a valueless 
idea philosophically or scientifically. Such a mode of expressing 


7 Seydel, Grundziige, 1873, Iftroduction, pp. vi and vii. 
8 See especially my book, L’Etat, le droit objectif et la loi positive, Paris, rgor. 
9 Seydel, Grundziige, p. 14. 
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one’s. self rests on an obscure idea, and confounds the impulsion 
of the human species creating the State with the act of creation 
that results in its realization.’ 

According to Seydel, therefore, the State is purely a product of 
the human will. The idea from which the doctrine of the social 
contract was derived is, he says, very well taken. The application 
of the juridical notion of contract to matters with which it has no 
connection is really what is unsound in the doctrine; it is applied 
to the foundation of society, when in reality law and the notions 
which result therefrom can exist only after society has come into 
being. 

For Seydel, moreover, the question of the formation of the State 
by human beings is a matter altogether apart from the science of 
law. “For,” says he, “law exists only through the State. As 
regards the science of law, the State is simply a question of fact, 
or as Stein would say, the question of power, as a fact," but cer- 
tainly not this fact, namely, that the collectivity of men has a 
separate and independent existence outside and above the col- 
lectivity itself. For it is difficult to discern anything like logic in 
this proposition, especially when we recognize with Stein that the 
collective existence of the State is identical with the existence and 
the development of the individuals of which it is composed; that 
the extent of development of all the citizens is the condition prece- 
dent to and measure of development of the State itself.” ” 

After having thus affirmed that the State is not a metaphysical 
entity having a separate existence distinct from the individuals, 
that a State is simply a question of fact, Seydel goes on to say 
that such a proposition has consequences of no inconsiderable 
importance. It leads, says he, to a repudiation of every rational 
conception of the State; we must not according to such a proposition 
consider the State in itself, but always particular and determinate 
States. ‘The question is not to understand either what the State 
should be or what are its characteristics in abstracto, but to under- 
stand better what we as human beings mean by the State; what are 
the characteristics of all these groupings of men that we are in 
the habit of designating by the word State.” ® 


10 Seydel, Grundziige, pp. 1 and 2. 
11 Stein, Verwaltungslehre, second edition, I, p. 5. 
12 Seydel, Grundziige, p. 3. 3 Seydel, ibid. 
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The State is not the only form of union of men among them- 
selves. Numerous intermediary degrees exist between the bestial 
life of primitive men, in which sexual instinct alone appears as the 
germ of an exceedingly precarious human society, and the com- 
plete union in the form of the State, in which divers and well defined 
stages are presented as: family community, tribal community, 
racial community, each one of which is already dominated by a 
superior will and from which the State is derived by the formation 
of a new element, namely, its establishment on a definite portion 
of the earth’s surface. 

A race and a people united in the State have in common as re- 
gards each other the characteristics of union (Vereinigung); that is, 
the characteristics of a being dominated by a supreme will. This 
supreme will is a logical necessity. In fact, as the separation of 
men rests on the differences in their wills, their union cannot be 
realized in any other way than through the suppression of these 
differences of will. It is not a question of determining how it can 
be done. “It is sufficient to affirm the logical necessity of the 
conception that the will, dominating a union of human beings, must 
be one and indivisible.” 

According to Seydel, therefore, in order to have a State, two 
elements are logically necessary: (1) territory and individuals, 
(2) a supreme will to which the individuals are subjected. 

The result of this proposition, he adds, is unquestionably that 
the State is not the commanding will, nor is it invested with the 
commanding will. The State is distinct from this will; it is not 
this will; it is the object created by it. The will of the Herrscher 
is over the State, and its subordination to such will gives to the 
individual and to the country thus-subordinated to it the very 
character of a State. We call them States only when they are 
submitted to a Herrscher: similarly, we call a thing property only 
by virtue of its having an owner. Accordingly, thinks Seydel, 
any line of thought which confounds the State with the commanding 
will and which attributes a will to the State must, scientifically 
speaking, be completely rejected. ‘The State and the Herrscher, 
like property and owner, are two things quite distinct; this is par- 
ticularly clear since the Herrscher can lose his Herrschaft.” ® 
The underlying principles of Seydel’s realistic doctrine appear to 


M4 Seydel, J. c. p. 4. Seydel, J. c. p. 5. 
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be well settled. For him, the State consists of individuals and 4 
territory, objects of a commanding and supreme power — a power f 
which is a right of the individual or the individuals who, in fact, | 
have control of such power, and whom he calls the Herrscher. 
The State does not have a will; the State is not a subject of rights; | 
it is an object of the right of power be‘onging to the Herrscher. It 
is the theory of the State as object, opposed to the theory of Gerber 
and of Jellinek, namely, that of the State as subject of rights. 
Seydel, moreover, expressly and energetically repudiates the 
conception of the State as a person, which, he says, is as false, as | 
untenable, as the conception of the State as an organism. Both 
have an unpardonable vice, namely, that they make out of that 4 
which is a product of imagination, a simple comparison, a scientific 
principle of philosophy and of law.’® 


V 


So far I agree with Seydel. I agree with him that, in reality, it 
can be said that a State exists only when. in a group of men on 
defined territory a differentiation can be made between those 
governing and those governed; and that all such expressions as 
personality of the State, will of the State, the State as an organism, 
are vacuous words devoid of meaning. But I now come to that 
part of Seydel’s doctrine in which he attempts to found the un- i 
limited absolutism of the Herrscher, against which I protest ener- | 
getically. Having admitted the preceding, and having recognized 
the fact that the union of human wills cannot take place except by 
the establishment of a single will, possessing a supreme commanding 
power, the problem is then to determine, says Seydel, just how such 
will, as well as the collectivity of the State, comes into being. 

This one supreme will could not have been established by con- 
sent of the individuals who are subordinated to it. If in fact the 
individuals had agreed to submit themselves to a common superior 
will, such will would have been useless for the reason that such a 
union, existing apart from and before the State, need not be sought 
through it. The superior will must then have been created in some 
other way. Such a will can be only a human will, since on earth no 
other being but man is gifted with reason and will. The union has 


16 Seydel, J. c. p. 5. 
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thus been brought about because one or several individuals have 
in fact acquired the supreme commanding power, the Herrschaft, as 
against the social group. Whether only one individual or several 
individuals acquire the Herrschaft makes no difference; the situation 
in either case is the same. In the case of a plurality of persons 
governing, there appears as among them the same relation as that 
which was produced as regards the aggregate collectivity, namely, 
a difference of wills. This difference of wills is obviated, however, 
either because the will of the majority imposes itself on the minority 
as the will of the Herrscher, or else because the different individuals 
in possession of the Herrschaft arrive at a common will by an under- 
standing. 

“Thus,” writes Seydel, ‘‘the will to herrschen is always and for 
all time a will over the State (aber Staat) and not a will of the State 
(eine Wille des Staats); and it is because we have rot recognized 
this relation that we have been led to the chimera of the personality 
of the State.’’ !” 

But, for Seydel — and here I absolutely reject him and energeti- 
cally protest against the want of logic and the pitfalls of his doctrine 
— this will of the Herrscher, even though it is only an individual 
human will, has, nevertheless, a character quite its own, which 
clearly distinguishes it from ordinary individual wills. The will 
of the Herrscher is by nature a commanding will; it possesses a 
power of right; it has the right and as we shall see later the un- 
limited right of imposing itself on other wills. Its manifestations 
are in the form of orders which require obedience; it has the right 
of commanding, and it creates law by its commands. 

This will of the Herrscher, nevertheless, is not by nature an 
egoistical will. The human will, being that of a reasonable being, 
is always in pursuit of an end. The State, being a product of the 
human will, has been constituted with an end in view; and this 
end can be none other than the common interest of the men united 
in a State. For that reason, the will of the Herrscher in the State 
is not an egoistical will. The Herrscher, as such, does not need to 
guard individual interests, but merely the common interest of his 
dependents (salus populi suprema lex esto). 

Yet, says Seydel, this limitation upon the will of the Herrscher 
is not and cannot be juridical, since the only source of law is to be 


17 Seydel, /. c. pp. 7 and 8. 
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found in this will. It is a simple material limitation existing in the 
very origin of the Herrschaft. As soon as the will of the Herrscher 
exceeds this limitation, becomes egoistical, as soon as it becomes 
the tyranny of an individual or the domination of a caste, and thus 
places itself in opposition to the common interests of its subjects, 
it mistakes the foundation upon which it rests, and places itself 
in opposition to its own essence. The individuals united in the 
society of such a State do not find themselves governed any longer 
in the way States should be governed; society finds itself again 
facing the pre-political period. The consequence of such contra- 
diction — in which the Herrscher sets itself against the very purpose 
of its authority — leads society to revolution. 

Seydel is thus led to outline a sort of theory of revolution. For 
him revolution is not, in a scientific sense, a violation of law. It 
is the act by which individuals seek to recover the ancient political 
union which for the time being has been lost. It is the reconstruction 
of the foundation for a new juridical and political formation. In the 
same way the conduct of the Herrscher, which has been the cause 
of the revolution, is not a violation of law; ‘‘because the Herrscher,” 
says Seydel, ‘from whom the law is derived, is placed above the 
law. The Herrscher who creates a law without sense does not 
violate any law, because the source of law is his own will. But he 
has sinned against the very nature of his Herrschaft. Such anti- 
State acts of the Herrscher and the revolution of the people are 
outside the domain of law.” !* 

Thus Seydel is led to declare that we must not confound law and 
morality. They are not equivalent concepts and can be opposed 
to each other. It is possible that a juridical command be in opposi- 
tion to a moral prohibition and that a juridical prohibition be in 
contradiction to a moral precept. This is a consequence of the 
absolute nature of the Herrschaft and of the essence of law, which is 
a notion of power (Machtbegriff). 

Undoubtedly, according to Seydel, the end of law is not to place 
interest in opposition to moral sentiment, as if they were rivals. 
But if it does so, law does not cease to be law. For the basis of law 
is the Herrschaft; the basis of the Herrschaft is material power. 
“Denn der Grund des Rechts ist die Herrschaft; der Grund der Herr- 
schaft ist die Macht.” 


18 Seydel, /. c. p. 9. 19 Seydel, J. c. p. 12. 
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VI 


We have thus reached the most fundamental principle of the 
doctrine. The omnipotence of the individual or the individuals 
holding the Herrschaft and creating law by their own will is affirmed. 
This Herrschaft is founded on Macht, that is to say, on force. The 
Herrscher creates the law by his own will; his orders are always 
law, however immoral and however irrational they may be; and 
he can compel obedience by material force. 

No attempt is made, moreover, to determine what may be the 
basis of this power, whether or not it is legitimate, and upon what 
its legitimacy rests. To Seydel these questions are devoid of 
interest. The existence of the State is a question of fact; in this 
respect it does not differ from the Herrschaft; and it can and must 
be considered independently from the cause by which it was estab- 
lished. From the scientific point of view there is no sense in talking 
about the legitimacy of the Herrschaft. More specifically, it does 
not appear necessary to make it depend on and be derived from 
the consent of the subjects or from a declarative act.of submission. 
There is even less reason for considering it as founded on a con- 
cession, because in such a case a will which is in fact subordinate 
appears to be superior. 

We thus come to the two following propositions wherein, in 
language forceful and precise and deserving literal translation, 
the whole doctrine of Seydel is recapitulated: “The Herrschaft 
is simply the existence of power over the State as a fact — a fact 
from which law is derived. . . . Law is not anterior to the State, 
but takes the highest position in the State. Law is nothing more 
than the collection of determinations by which the commanding 
will (the will of the Herrscher) governs that human grouping, the 
State. The source of law is therefore the will of the Herrscher.” ® 

Let us not offer the objection, says Seydel, that the common law 
does not owe its existence to the will of the Herrscher. Customary 
law itself receives its obligatory force from the will of the Herrscher. 
Custom in itself does not create law; but it becomes common law 
by the will of the Herrscher. If custom lacks the tactit or expressed 
assent of the Herrscher, it cannot of itself become law. 

Seydel concludes with these words: “It is thus an uncontro- 


20 Seydel, /. c. p. 13. 
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vertible truth that there is no law without the Herrscher, above 
the Herrscher, or on equal footing with the Herrscher. A law can 
exist only through a Herrscher.” 

This formula is at least so clear that no question can arise either 
as to its extent or its consequences. It is a complete absolute 
negation of all internal public law. Or, at least, if public law does 
exist, it is not binding on those having control of the public power. 
What is called public law is nothing other than a collection of 
empirical dispositions destined to regulate practical life, for deter- 
mining the manner in which laws shall be made, the mode of 
regulating the functioning of the administration and of tribunals. 
But they are orderings which have no imperative force as regards 
the Herrscher who creates them, who, if he so wished, might not 
create them, and who can withdraw any of them at his pleasure. 
There is no law above the Herrscher, and whatever he may do, he 
never violates the law. 


vil 


We can guess what becomes of international law with such a 
conception of public law and of governing power. ‘Between 
States,” Seydel declares expressly, “no juridical command is 
’ possible, because the juridical command presupposes a superior 
will as the source of the law. If such a superior will existed, there 
would be a world State, and the ideas of the Middle Ages would 
be realized in the lay imperium mundi or the spiritual sovereignty 
over States.” 

Granting the premise, all that has been quoted is quite logical. 
Law, having as its only source the power of the Herrscher, in order 
to have international law a super-political Herrscher would be 
necessary. But none exists; and his existence would be even con- 
trary to the idea of the State, because, in a subordinated State, 
there would in reality be no Herrscher. 

Seydel goes even further. He states his ideas in fact even more 
precisely when he thus writes: “Between States there can be no 
law; might alone counts as between them; there is therefore no in- 
ternational law. Zwischen den Staaten kann mithin kein Recht sein; 
zwischen ihnen gilt nur Gewalt. Es gibt darum kein Volkerrecht.” * 
Such a statement is at least frank. Seydel continues in this manner: 


% Seydel, J. c. p. 14. ® Seydel, J. c. pp. 31 and 32. % Seydel, /. c. p. 32. 
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“ Herrschers can find it quite opportune for their interests to formu- 
late, to establish certain rules as between themselves; but each 
one is bound by these rules only in so far as he so wills. Such a 
rule is evidently not a law. Just as there is no law between States, 
there is likewise no jurisdiction between them. Conflicts of inter- 
ests find their last solution in war. Out of the complexity of the 
foreign relations of the State arises the most important function of 
the Herrscher: to defend the interests of the collectivity not only 
within but also as against the other Herrschers. And since he may 
be compelled to use physical power as a last resort in preserving 
such collective interests, such power must be at his disposal at 
all times. This physical power (Macht) resides in the army, which 
is, therefore, the instrument for the realization by material con- 
straint (Zwang) of the will of the Herrscher at home and abroad.” * 

Thus, we have the last word of the doctrine: the power of material 
constraint by the army, within and without, for the realization 
of the will of the Herrscher, who has limitless powers, who creates 
the law, and who must be irresistible. Such is the teaching of one 
of the greatest jurisconsults of modern Germany. 


I hasten to say that this doctrine of Seydel’s was sharply criti- 
cised even in Germany, and particularly by the great jurisconsult, 
Gierke, professor at the University of Berlin, who in answer to 
Seydel printed in 1874 in the Zeitschrift fiir die gesammte Staats- 
wissenschaften published at Tiibingen (page 153) a very remarkable 
article entitled Die Grundbegriffe des Staatsrechis und die neuesten 
Staatstheorien (the fundamental conceptions of public law and 
the most recent theories of the State). Gierke insists, and with 
much eloquence, on the authoritativeness of the law as against the 
State. 

It is impossible here to explain in detail the doctrine of Gierke, 
a doctrine often obscure, and at any rate singularly complex. It 
attempts, on the one hand, to reconcile the autonomy of the 
individual with the omnipotence of the State and, on the other 
hand, to subordinate the State to law, while maintaining that it 
is omnipotent. Under the cover of the abstract and obscure 
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formulas of Gierke, a doctrine appears to be set forth which comes 
very near being the individualistic doctrine as formulated in the 
Declaration of the Rights of Man. Here are at any rate the two 
passages of the article which appear to me most characteristic. 

“Since human existence,” says Gierke, “is not solved in the 
life of a species but is at the same time an end in itself, we must 
recognize the individual and not the State as a primary essence, 
existing by itself, and finding its ultimate end in itself. Only a 
part of the individual belongs to the State as a member thereof. 
The rest of what goes to constitute his being is completely independ- 
ent of the collective life of the State, and forms the subject matter 
of his free individuality. The individual being and the being as 
a member of the State exist like two domains of autonomous life 
beside each other, either one of which cannot exist without the 
other, each finding its complement in the other, but each having, 
nevertheless, a direct end in itself.’ * 

If there is a sphere of individual autonomy, Gierke thinks, 
nevertheless, that the jural principle is essentially social and comes 
to limit narrowly individual activities. ‘Social life,” he writes, 
“cannot exist without at the same time having concurrent wills 
submitted to an imperative rule. Beside the conception of moral 
duty there arises this conception, namely, that there are in social 
relations a Diirfen within and a Miissen without. There is need 
not only of harmony of wills with themselves, but also of a harmony 
of all the wills among themselves; and thus arises the conception 
of law.” 

That being assumed, the problem of the relations of the State 
and of law arises. Is the State bound by law? Is law anterior or 
superior to the State? Gierke puts the question himself, and 
answers in this manner: “There is between law and the State a 
reciprocal penetration of a particularly close and intimate nature. 
The law is innate in the State. Law is no more begotten by the 
State than the State is begotten by law. But, although each has 
its own reasons for being, each is developed by the other, each is 
the complement of the other... . Today the State acts as an 
organ in the formation of law. But for that reason the State 
does not become either the ultimate source of law or the sole 


% Gierke, Die Grundbegriffe des Staatsrechts und die neuesten Staatstheorien, 
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organ in its formation. The ultimate source of law resides rather 
in the common consciousness of a social being. The common 
belief that something is right needs, for its external realization, 
materialization by a social expression, as for instance, in a rule of 
law ... not unfrequently this expression takes place through 
and by means of the State, which has for its principal réle the shap- 
ing of the juridical consciousness of the people in the form of law. 
But social organisms other than the State can formulate law. . . . 
Juridical life and the life of the State are two independent sides 
of social life. While power is a rational condition for the State 
because a State without omnipotence is not a State, it is immaterial, 
so far as the notion of law is concerned, that there exist for it 
means of external power; for law without power and without action 
always remains law.” * 

The sphere of action of the law and that of the State are distinct; 
but, nevertheless, just as a number of important functions of the 
State are those concerned in formulating law, so a number of 
essential functions of law reside in the State. For, on the one hand, 
the creation of law and the protection afforded thereby are neces- 
sary functions of the State and, on the other hand, it is an incon- 
testable as well as rational function of the law to govern and to 
direct the internal life of the State. Public law is, for Gierke, that 
part of the law which governs and directs the internal life of the 
State; and he believes, contrary to Seydel, that a jural principle, 
based on the juridical consciousness of the individual, imposes 
itself as a duty on the State and creates for it limitations of a 
juridical order, determined by the autonomy of the individual. 


% Gierke, /. c. p. 179. 
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CHAPTER IX 
REALISTIC CONCEPTIONS OF THE STATE IN FRANCE 


[’ France all realistic doctrines, in this respect differing from the 

German realistic doctrines, have been determined by this end: 
to establish upon a firmer basis the legal limitation upon the State, 
and to secure through such limitation more serious guarantees 
and more efficacious sanctions than the metaphysical doctrine can 
do, or as a matter of history, has done. All the publicists in France 
who have tried to construct a realistic theory of the State have 
been struck by the intrinsic contradictions of the metaphysical 
conception, which affirms, on the one hand, that the State is a 
sovereign person, that is, a person having a will determining its 
own action only by itself, and, on the other hand, that this will has 
nevertheless juridical limitations upon its action. If this will is 
sovereign by definition, it is logically impossible to limit it by a 
standard superior to it. We have seen that all the explanations 
given which were not vain and sophistical were nevertheless in- 
capable of solving the contradiction. And this is true also of the 
theory of auto-limitation. 

The individualistic doctrine had for its purpose the establish- 
ment of the autonomous will of the individual as against that of the 
State. But either the will of the State can in no way limit the 
autonomy of the individual with the result that the State ceases 
to be sovereign and individualism leads logically to anarchy, or 
else the State can circumscribe the autonomy of the individual 
will. To remain sovereign, however, it must be within its power 
to determine in a sovereign manner the extent of the restrictions 
which it imposes, with the result that the sovereignty of the State 
becomes limitless. The autonomy of the individual then dis- 
appears; an autonomy which the sophistry of Jean Jacques Rous- 
seau, of Kant, and of Hegel has not been able to save. 
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It is in the presence of such inextricable difficulty that the 
creation of a juridical theory of the State has been attempted in 
France by completely eliminating the notion of sovereign per- 
sonality and by formulating a doctrine which will not only explain 
the imperative force of the law and of other public acts, but which 
will at the same time construct a solid foundation for the limitation 
upon the power of those who govern as well as secure a sanction 
for such limitation. 

Realistic doctrines, which for a long time have had few followers 
in France, have shown marked progress within the last few years. 
Although they differ in detail, they agree on the following points: 

1. The State does not exist as a collective person distinct from 
the individuals constituting a given society and from the individ- 
uals who are in power. That these different social groups, modern 
nations, great and small, are realities, are facts, can not be denied. 
To question their reality has never been more difficult than in the 
epoch through which we now are passing. The individuals con- 
stituting such States are united to one another by the very strongest 
ties, the origin of which must be left to sociologists to determine. 
At a given moment nearly all the individuals composing the social 
group of a nation are found to desire the same things, believe in 
the same future, have identical recollections of the past, hope for 
the same things, pursue the same ends, and be conscious of the 
same ideal. But they are, nevertheless, individual intelligences 
having the same beliefs and thinking as a unit; they are individual 
wills willing the same things and acting as a unit in their execution; 
they are human beings, individually suffering and individually 
trusting in the future. Because a million, ten million, forty million 
individuals will and do the same things, think and believe the same 
things, we cannot conclude that for this reason there exists a person 
one and collective, a national person, organized as a State, having 
a conscience and a will distinct from those of the individuals. We 
can speak of the national spirit, of the personality of the nation 
and of the State; but they are the purest metaphors even though 
convenient and expressive. They are not expressions of reality 
scientifically established by observation. 

2. Political power is a fact. Such power is vested in those men 
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who in fact are in possession thereof; in those who are governing. 
Why is it that they and not others have such political power? 
Because in fact it is so. It is the result of the political evolution of 
each nation; and the determination of the causes and the char- 
acteristics of the political differentiation in each country must be 
left to the historical sociologist. Those who govern have, in fact, 
control of a power which is never legitimate by origin, and which, 
consequently, never constitutes a right in them. The individual 
has no rights against those who govern; and, on the other hand, 
they have no rights against him. 

3. The next step is to say this is anarchy; and those are not want- 
ing who have said so. The writer of these lines has, however, 
been exceedingly well treated, as an anarchist and professor, by 
his eminent colleague, M. Hauriou.! But let us rest content. 
These realistic doctrines do not lead to anarchy. They teach, in 
fact, that if the power of those governing is never legitimate by 
origin, if it is never imposed as such because the will of those who 
govern is of a different nature from that of those who are governed, 
yet the power of those who govern is imposed legitimately if it is 
exercised in conformity to the jural principle (la régle de droit), 
the basis of which must necessarily be determined. Obedience is 
due to every act of the ruler which conforms to law (au droit); 
such obedience is due not because it is an act of one in authority, 
but because such act is in accordance with law (au droit); it is due 
only when and to the extent that such act conforms to law (au droit). 

All French publicists who espouse the realistic conception are 
in agreement on these different points. It may be perceived how 
through such a conception the basis for juridical limitation upon 
the powers of the State is more solid than that given by the meta- 
physical conception. What is called the will of the State is nothing 
more or less than an individual will. Those who govern are in- 
dividuals like any others; and if the will of those who are governed 
is submitted to law (au droit), the will of those who govern, simple 
individuals like those governed, is also submitted to law (au droit). 

It is more difficult to explain how rulers can be bound by laws 
which they have made. Those who govern do not in reality make 
the law. One of two things happens: either the law, as promul- 
gated, formulates a jural principle (une régle de droit) or brings one 
1 Hauriou, Principes de droit public, first edition, 1910, p. 79. 
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into play, or else such principle is completely alien to law. In the 
latter case, no obedience is due it. In the former, obedience is due 
it by all — those who govern as well as those who are governed. 
It is in this case imperative; not because it contains an order of 
the governor to the governed, but because it formulates or brings 
into play a jural principle (une régle de droit), which by its very 
nature is binding on all. 

One can also see how, according to this realistic conception of 
the State, the sanction of such principles imposing themselves on 
those who govern will be more easily and more efficaciously organ- 
ized. According to this conception there is no political organ that 
can pretend to be invested with a sovereign will; and consequently 
there is no political organ whose decisions can not be the object 
of an organized redress and brought before a tribunal. In this 
way the pretension that decrees emanating from parliaments are 
not subject to question or appeal of any kind because they repre- 
sent sovereignty breaks down. Certainly we must stop somewhere, 
because there must always exist a point beyond which there can 
be no higher authority to which to appeal. A situation will also 
undoubtedly be reached at which assurance by force of the execu- 
tion of the decision rendered by such superior authority will be 
impossible, because such execution would be necessary as against 
those who govern, who, in fact, have control of the strongest force. 
But even then there remains the uwltimum remedium of resistance 
to oppression in its three forms, so well analyzed by the ancient 
theologians, namely, passive resistance, defensive resistance, and 
aggressive resistance — three forms of resistance the legitimacy 
of which is firmly established according to the realistic conception. 

If all the French advocates of the realistic doctrines are in 
agreement on the preceding points, an important problem arises 
concerning which it must be admitted there are profound differences 
of opinion. It is said that the act of those governing is not binding 
in and of itself, but only by virtue of its conformity to the jural 
principle (Ja régle de droit). The nature of this jural principle is 
still to be learned. What is the foundation of it? How can it be 
recognized? How is it determined? In the answers to these 
questions extreme differences of opinion are first found. Per- 
sonally, I think that the realistic conception of the State is alone 
admissible; but I can not fail to recognize the fact that the problem 
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of establishing a basis for the principle which renders legitimate 
and at the same time limits the action of those who govern raises 


grave difficulties. The principal solutions which have been pro- 
posed will be indicated. 


II 


The politician, publicist, and philosopher who in the first half 
of the nineteenth century formulated a realistic doctrine of the 
State with most éclat is Royer-Collard. He was born in 1763 and 
died in 1845. Royer-Collard was a member of the Council of the 
Five Hundred. He was appointed professor of the History of 
Philosophy at the Sorbonne in 1811, and his consummate success 
there as a teacher secured for him a widespread reputation. Elected 
deputy in 1827, he remained a member of that body till after 1830. 
As a Royalist he allied himself with the July Monarchy. In 
politics he attracted special attention as leader of the party of 
constitutional theorists (les Doctrinaires), who pretended to found 
their opinions and their votes upon a definite doctrine, founded 
on immutable principles, scornful of compromises and of arrange- 
ments. Royer-Collard wrote very little; his philosophical works 
are exceedingly few in number.” His political doctrine can be found 
chiefly in his political speeches, particularly in his celebrated speech 
on the Heredity of the Peerage, delivered in the Chamber of 
Deputies on October 4, 1831.° 

In his very searching study of Royer-Collard, Emile Faguet 
expresses himself in this manner: ‘‘Royer-Collard perceived in 
1815 that for sixty years the French had but one question to 
determine when in political discussion, namely: where is sover- 
eignty? ... Royer-Collard answered in the following manner: 
The question is badly phrased. You ask: where is sovereignty? 
I answer: there is no sovereignty. As soon as there is sovereignty, 
there is despotism; as soon as there is despotism, there is either 
social death or at least profound organic disorder. To ask, where 


? Royer-Collard’s philosophical writings were printed along with Jouffroy’s trans- 
lation of Reid’s works at Paris, 1828-36. 

5 Archives parlementaires, second series, LXX, p. 339 ef seg. As to Royer-Collard’s 
political doctrines, see de Barante, La vie politique de Royer-Collard, ses discours, ses 
écrits, second edition; E. Spuller, Royer-Collard, 1893; Emile Faguet, Politiques et 
moralistes du XTX°® siécle, first series; and Nesmes-Desmarets, La doctrine politique 
de Royer-Collard, 1908. 


166 HARVARD LAW REVIEW 


is sovereignty, is not only to be a despotist but also to declare 
oneself so to be; it is to have no smack of liberty, no feeling of | 
liberty, no instinct of liberty. That there is no sovereignty is the 
underlying principle of Royer-Collard’s whole political theory.” ¢ 

Emile Faguet, in the passage quoted, sums up perfectly the idea 
underlying Royer-Collard’s political conceptions, and points out 
well how he came to form a truly realistic notion of the State. 
Royer-Collard thinks that so long as the idea of sovereignty is 
retained the problem of limiting the power of the State by law 
becomes truly insoluble; that the problem can be solved only by 
completely discarding the concept of sovereignty; and that sover- 
eignty also leads to despotism, whether it be vested in prince, 
people, or parliament. But the question as to how those holding 
power can legitimately impose their wills by force and to what 
extent they are to be permitted to do so, remains to be explained. 

An explanation and solution of the problem was attempted by 
Royer-Collard in the speech previously mentioned, which he 
delivered October 4, 1831, before the Chamber of Deputies during 
the debates over proposed legislation which had for its object the 
changing of the law with respect to the heredity of the peerage, 
voted on by both chambers, and enacted on December 29, 1831, 
_ with a provision that peers should thereafter be named by the 
king without restriction as to number, but confined, however, to 
certain nobilities. The first paragraph of the law reads as follows: 
“Their rank or dignity (as peers) is conferred upon them for life 
and is not transmissible by inheritance.” This suppression of 
the heredity of peerage was voted on only after a long and very 
brilliant discussion in which Royer-Collard, Guizot, and Thiers 
upheld the inheritance of peerage against the prime minister 
Casimir Pérrier, who carried the vote by his authority. 

While advocating retention of the rule of inheritable peerage, 
Royer-Collard found himself constantly confronted with the 
following objection: the hereditary system, whether it be applicable 
to the king or to a body, is inconsistent with the principle of national 
sovereignty. His answer led him into an explanation of the whole 
theory of public law. ‘‘ Yes,” says he, “nations are sovereign in the 
sense that they are not possessed like territories, but belong to 
themselves and have in themselves, by virtue of their own natural 
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right, the means of providing for their own conservation and their 
own salvation; they are sovereign also in the sense that general 
consent is the only true basis for governments, which, therefore, 
exist through nations and for nations. But these incontestable 
truths are rather maxims of morals than principles of government; 
they rather express the divine sovereignty of reason and of justice 
than this human and practical sovereignty, that makes laws and 
administers States. It is that sovereignty which we are looking 
for. Where can it be found? Is it in public place that it pro- 
nounces its oracles? Is it the majority of individuals, the majority 
of wills, as they happen to be, that is the sovereign?” 

Royer-Collard could but answer in the negative, and he puts his 
answer in terms of singular force. “If that be so,” says he, “we 
must publish it widely: the sovereignty of the people is only a 
sovereignty of force and the most absolute form of absolute power. 
Before such a sovereignty, unguided by rule and unlimited in 
power, without duty and without conscience, there is no con- 
stitution, no law, neither good nor evil, either for the past or for 
the future... . But, gentlemen, force is not destined in this 
manner to exercise a veritable sovereignty on earth. Force con- 
strains; it does not oblige. To oblige is the attribute of quite 
another sovereignty. The will of one, the will of many, the will of 
all, remains only force, more or less powerful; to none of these 
wills, on the sole claim of will, is due either obedience or the least 
respect.” 

This is profoundly true. Those who possess power have force 
—nothing more. Whatever be their origin, they possess nothing 
more than force, and this force does not bestow upon their will 
any superior quality permitting it to impose itself upon the governed 
and commanding their obedience to its impositions. On what 
condition and to what extent, therefore, can the will of those who 
govern be imposed on those governed? Royer-Collard thus answers: 
“When such will manifests itself in conformity to law; when it has. 
for its object the protection of the legitimate interests which have 
their origin in law.” 

He explains himself with exceeding clearness in the next passage 
of his speech, as follows: “Societies,” says he, “are not numerical 
assemblings of individuals and of wills. They have another element 
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than number; they have a stronger bond — law, the privilege of 
humanity, and the legitimate interests which spring from law. 
Law does not spring from force, but from justice, the sovereign 
arbiter of interests. Under the auspices of law, societies are 
formed for the purpose of dethroning force and setting up justice 
in its place. Notice, gentlemen, that this decomposition, if I may 
so put it, of all society into rights and interests, substituted for 
individuals and wills, is at the same time the reason and the sanction 
of representative government.” ° 

In this connection Royer-Collard explains the whole theory of 
representative government. According to him in this form of 
government there is representation of interests and of rights and 
not representation of individuals and of wills. Representative 
government is the best guarantee that has been found for insuring 
protection and respect for interests and for rights by the individuals 
who hold power. 

But what are these rights, or rather what is this law, which is 
the foundation of legitimate interests; what is this law which limits 
the power of those who govern, and gives validity to their acts when 
they conform to its precepts? Evidently, according to Royer- 
Collard, it is natural law, conceived as the rule of conduct for man 
living in society, an absolute, immutable law revealed to man 
through natural reason. Such expressions as natural law and 
human reason often recur in his text. Although Royer-Collard 
does not express himself very clearly, he must have had in mind as 
the basis of such law the autonomy of the human person. But 
what are the obligations which this law imposes on those in power? 
Are they simply under obligation of protecting the rights and 
interests of the individual and of not infringing upon them? 
Or, moreover, does it go so far as to compel those in power to 
furnish individuals certain positive prestations? These and many 
similar questions are neither raised nor answered by the great 
orator. 

But after reading his whole discussion a single underlying idea, 
something very well defined and unassailable, remains, which 
may be summarized as follows: any affirmation of sovereign per- 
sonality of the State is false; such a conception can lead only to 
despotism; liberty is irreconcilable with the notion of sovereignty; 

® Royer-Collard, /. c. p. 360. 
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the pretended sovereignty of the people is the omnipotence of the 
majority, which leads perforce to anarchy or to tyranny; those 
who govern hold the reins of power merely as a fact; their will is 
not superior to the wills of the governed; such will imposes itself 
on the latter only when it has conformed to the precepts of law 


revealed through reason and only to the extent to which it has so 
conformed. 


III 


These ideas of Royer-Collard’s were not completely abandoned 
in France during the nineteenth century, even though the meta- 
physical conception of the State prevailed, generally, among 
jurists and publicists. 

Royer-Collard’s ideas, however, recur again, one might almost 
say in a diffused state, in the writings and speeches of Guizot. 
Esmein cites a notable passage, borrowed from one of Guizot’s 
pamphlets entitled Moyens d’opposition, in which we may read: 
“Take, for example, men free and independent, strangers to any 
necessity for internal subordination of one individual to another, 
alien to any such uniting in a common interest . . . , how does 
power arise in such an environment? It belongs to the one that 
makes himself known as the most capable of exercising such power, 
that is to say, most capable of giving satisfaction with respect to 
the common interests. ... As long as no external and violent 
causes intervene to disturb the spontaneous development of things, 
the bravest will be the one in command, the able the one who 
governs. Among men left to themselves, governed only by the 
laws of their own nature, power is what accompanies and reveals 
superiority. By making itself recognized, the latter makes itself 
obeyed. But, it is asked, what will happen in such societies as 
they become more highly developed and more complicated? When 
those who in fact control become incapable of understanding and 
of ‘satisfying the general interest of the people, or when they are 
no longer willing to take account of such interests but, on the con- 
trary, turn to satisfying their personal interests through the use 
of their superior position, a struggle is then brought about that 
can end only by destroying such society or by the displacement of 
such power. ... Therein lies the whole secret of revolutions. 
Therein lies particularly the end, the fundamental principle, of 
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representative government. It has for its precise purpose the 
establishment of those natural and legitimate relations existent 
between society and power, that is to say, the delimitation of such 
power in law, since there is no such limitation in fact.” 7 

This passage, which is not particularly clear, shows pretty well, 
however, that to Guizot political power is a question of fact, and 
that those who are in control can legitimately impose their wills 
only in so far as they understand and desire to satisfy the general 
interests of the people. Are not the general interests of the people 
as discussed by Guizot and Royer-Collard’s legitimate interests 
identical? 

The ideas of Royer-Collard and of Guizot were also expressed 
before the National Assembly on February 24, 1875; but they re- 
ceived only ironical reception. The Assembly at the time was 
occupied with the proposal of M. Raoul Duval to write into the 
constitutional laws, which were about to be enacted by that body, 
the principle of popular referendum. On this subject M. Paul 
Cottin delivered a discourse which the Assembly considered the 
work of a crank and of little importance. ‘‘What then is political 
power if it is not an authority which is imposed, a superiority which 
is not questioned, force, as has been said, in the service of law? 
And what can be its origin if not an imposed authority; force for 
the most part, often individual force, and sometimes the force of 
things superior to all particular wills?” ® 

M. Lepére, who was later the keeper of the seals, answered M. 
Cottin by energetically affirming the dogma of national sovereignty 
and by referring to his statements as unusual. On M. Lepére saying, 
“T have not been able to discern just how far M. Cottin has faith 
in national sovereignty,” the latter immediately exclaimed: ‘I 
have no faith in national sovereignty. I deny its existence.” 
The official report adds: “Exclamations on the left, laughter on 
several benches on the right.” ° Thus it may be seen no one in 
the Assembly seemed to have taken the declarations of M. Cottin 
with any seriousness. Yet he had done no more than set forth 
the ideas developed in 1831 by Royer-Collard with the applause of 


7 Cited from Esmein, Droit constitutionnel, sixth edition, 1915, p. 42, note 2. Cf. 
Tchernoff, Le parti republicain sous la monarchie de juillet, p. 17. 

8 Annals of the National Assembly of 1871, XXXVI, p. 618. 

9 Tbid., p. 619. 
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the Chamber and to enunciate the elements of a scientific theory 
of the State. 

In our day these ideas have been taken up and stated more 
precisely by divers publicists, especially M. Charles Benoist, in 
his doctrine of social life, and by myself in the theory of social 
solidarity. 
IV 


Assuredly the Deputy, M. Charles Benoist, is one of the most 
authoritative representatives of the realistic conception of the 
State. He has set forth his ideas in this respect in three very 
interesting and very suggestive works: Sophismes politiques de 
ce temps; La politique; and La crise de V Etat moderne, as well as 
in his reports and speeches to the Chamber of Deputies in favor 
of proportional representation.!° The noted representative was 
struck especially by the existing defects in the actual electoral 
organization, an organization which gives preponderance to a 
legal majority, when, on the contrary, a rational political repre- 
sentation should be-a proportional representation of opinions and 
a professional representation of groups. In the presence of such 
a situation, M. Charles Benoist was led naturally to ask himself 
what was the significance of the prevailing opinion according to 
which individual representation is associated with the idea of 
sovereignty. He conscientiously sought the nature of this sover- 
eignty, but never succeeded in determining it. Such a task, for 
that matter, was impossible because no such sovereignty actually 
exists. Such is the genesis of the ideas which led M. Charles 
Benoist to solutions not very unlike my own. Unlike M. Benoist, . 
however, I have attempted to work them out juridically. 
In his book entitled La crise de Etat moderne, M. Charles 
Benoist writes as follows: “‘Upon closer examination, what is the 
value of this notion of sovereignty in the modern State? Where 
does it come from? We can answer that: it is a mystical and 
theological idea. What is its purpose? We cannot see. In what 
respect is it a hindrance? That stands out before us.” 


10 See, especially, M. Charles Benoist’s report on the several proposals relating to 
proportional representation in the Journal officiel, documents parlementaires, Chambre 
1905, session ordinaire, p. 472. 

1 Charles Benoist, La crise de l’Etat moderne, p. 31. 
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M. Charles Benoist again writes as follows: “It is a question 
of making people see that the notion of sovereignty in itself, whether 
it applies to princes or to peoples, is an antiquated notion, false 
in its origin, further falsified by history, and, all things considered, 
useless, worse than useless — dangerous.” ” 

But so far these are only negative propositions. M. Charles 
Benoist did not stop there. In his substantial little volume, La 
politique, he outlines the principal features of the realistic doctrine 
of the State, a doctrine which he sums up very clearly in the fol- 
lowing passage: ‘To us it seems wiser and more just to abandon 
or, as we have been reproached for doing, to throw overboard 
the very notion of sovereignty; though certainly it is a very vener- 
able and ancient notion, so ancient that it no longer has a place in 
contemporary political society any more than do the Assyrian or 
Egyptian gods in our museums... or the worm-eaten fetishes 
of the peoples of Central Africa. . . . Let us leave behind us this 
corpse from which all warmth of life has gone; and, since politics 
is the science of social life, let us found our theories only on what is 
living in society. The idea of sovereignty is false and useless. It 
may have once been true and may have formerly served fashions 
which are dead today. But how long is modern Europe going to 
continue to believe in sovereignty after it can no longer be found 
in fact? No answer need be given; for there is not at present, nor 
will there ever be sovereignty among the nations of western Europe. 
Something else has everywhere arisen in its stead.” * 

Here, then, is the import of the doctrine already explained: 
there is no sovereignty; there is no commanding and superior will 
of the State. How, therefore, can the will of those governing impose 
itself? To complete the theory it is absolutely necessary that this 
last question be answered. No one could fail to recognize the fact 
that the solution proposed by M. Charles Benoist is a little inde- 
cisive and uncertain. Certainly the idea in the mind of the eminent 
publicist, similar to Royer-Collard’s and our own, is that the 
will of those who govern can command the obedience of those who 
are governed only when its manifestations are in conformity to 
jural principle, and that only by such conformity to law does such 
will obtain its imperative force. 


2 Charles Benoist, Sophismes politiques de ce temps, p. 141. 
13 Charles Benoist, La politique, pp. 41 and 42. 
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That such is really M. Charles Benoist’s belief is proved by the 
spirit visibly displayed in all his works, as well as by the proposal 
made by him in the Chamber of Deputies to create a supreme tri- 
bunal for deciding all complaints of citizens with respect to infringe- 
ments of their rights by laws. On January 28, 1903, M. Charles 
Benoist along with M. Jules Roche and M. Audiffred signed a 
petition praying that there be added to the constitutional law of 
February 25, 1875, an article drawn up as follows: “A supreme 
court shall be established charged with the determination of all 
claims by citizens in respect to violations of their constitutional 
rights by the legislative and the executive power.” And on the 
same date M. Charles Benoist personally suggested a proposition 
relative “to instituting a supreme court to settle questions relating 
to infringements of the rights and liberties of citizens.” ™ 

What, then, is the foundation of these rights which are thus 
recognized as the rights of citizens, and which at the same time 
create limitations upon the power of those who govern? On this 
point M. Charles Benoist’s doctrine remains indefinite and uncer- 
tain. He introduced the very vague idea of social life, of the social 
organism; an idea ‘which seems to me incapable of solving the 
problems involved. 

Undoubtedly we can speak of the life of a social body, of the 
social organism. I, myself, have often used the term; and I do 
not protest against its use. But we must understand that they 
are merely convenient metaphorical expressions and not the source 
of a solution for the problems that are raised in determining the 
basis of the jural principle which controls the acts of those who 
govern. The doctrine that likened human societies to living 
organisms, as exemplified by the works of Herbert Spencer in Eng- 
land, Schiffle in Germany, and R. Worms in France, had at one 
time no little vogue. Today, with little less unanimity, it is denied. 
Herbert Spencer and Schiffle themselves declared that their ideas 
were misapprehended, since they had in mind a mere comparison 
and not an absolute analogy between societies and living organisms. 
Thus, Professor Jellinek is quite right in the following remarks: 


4 Journal officiel, documents parlementaires, Chambre 1903, session ordinaire, 
Pp. 95 and 99. 

48 Herbert Spencer, Principes de sociologie, French translation, 1882; Schaffle, Bau 
und Leben des sozialen Kérpers, 1896; R. Worms, Organisme et société, 1896. 
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“From all this there can be no other result than that the scientific 
conception of the State gives rise to a new category, quite unlike 
that of an organism, an autonomous category quite independent 
of every other analogy.” 

What, then, is this category, wholly alien to the conception of 
sovereignty, which, according to M. Charles Benoist, is the sub- 
stratum of the State and the foundation of law? The eminent 
representative thus answers: “No. At present sovereignty does 
not exist, even among the nations of western Europe; but all about 
us there is something else, something which is not intermittent, 
which is never arrested, which existed yesterday and will continue 
to exist tomorrow; which existed before us, is in us, and will be 
in existence after us; something which is not restrained, but em- 
braces everything, and in which everything is epitomized; some- 
thing which is not precarious, which can not be suspended by 
anything or anybody, can not be divided or destroyed, the extent 
or duration of which can not be measured by us and which is of 
supreme force and of supreme majesty. This something is national 
life. Is the nation sovereign? One need not trouble himself to 
ask; it lives. Physically everyone lives in the nation. Accordingly, 
everyone has the right to live there politically, provided he has 
the means and to the extent that he has the means of so doing in 
obeying the law.” !” 

M. Charles Benoist has in mind this idea of national life in that 
part of his book, La crise de l’ Etat moderne, in which he discusses, 
especially, the organization of suffrage by proportional and pro- 
fessional representation. After showing that the formation of 
professional groups is always more comprehensive and more 
coherent, he writes: ‘Can we not remake and restore by these social 
realities, by these collective lives of the individual, the frame-work 
which has so unwisely been broken down? Since it comprehends 
the whole problem of organizing universal suffrage as well, could 
we not borrow from them the element of such organization? The 
individual would lose nothing by it; he would profit thereby, for 
he would again become a concrete being. The citizen would 
again become a living person. There would be only one thing 


16 Jellinek, Allgemeine Staatslehre, p. 140. 
17 Charles Benoist, Sophismes politiques de ce temps, p. 161. Cf. Charles Benoist, 
La politique, p. 42. , 
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the better. Voting, instead of being an exercise of sovereignty, 
would be a function of national life. The theory of national life 
would replace the theory of national sovereignty.” 1 


V 


All that is very well. But, more precisely, what is this national 
life? By what law is such life governed? Unquestionably, accord- 
ing to M. Charles Benoist, this national life is not a life identical 
with those of living, organic individuals. The law regulating this 
national life is not a law of a biological order, identical with that 
which presides over the phenomena of life among living individuals 
as organisms. In using these terms in. connection with national 
life, M. Charles Benoist is unquestionably speaking metaphorically. 
But metaphors, though very convenient, are singularly dangerous 
because vacuity of thought may be easily veiled under high sound- 
ing metaphorical phrases. 

If the law derived from national life is not a biological law, a 
law of cause, a law establishing the succession of phenomena, 
it is a normative law (une loi normative), a rule of conduct. Such 
is unquestionably M. Charles Benoist’s idea. But he does not 
explain to us how this rule of conduct, imposing itself on the legis- 
lator and the individual, is derived from what he metaphorically 
calls national life. However, when the question is forcibly thrust 
upon him, he unwittingly reverts to the idea of sovereignty, to the 
idea of the commanding power of the State. Thus, he introduces 
in his work an appearance at least of fundamental contradiction. 
But let each judge for himself. 

After the passage last quoted, M. Charles Benoist adds: “At 
this point we arrive at a notion — that of the law — which com- 
pletes and corrects, in the notion of national life, whatever might 
tend to make it too absolute. Left entirely to themselves all these 
lives, which are in juxtaposition or are superposed on or linked to 
one another, are united, are thrown together, in an infinite com- 
plexity, and often enter into conflict. Individual lives, the national 
life, the social life, and the universal life — all these lives so left 
to themselves would end in anarchy. Something is necessary in 


18 Charles Benoist, La crise de l’Etat moderne, pp. 32 and 33. 
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lives politically organized to assign them their proper places, to 
localize and distinguish them in the process of uniting them; 
something which will include and maintain them, which will foresee 
excess and repress it, which will guide and check them. This 
something is the law. . . . But in order to deny sovereignty let 
us not deny legal authority, let us not deny the law. On the con- 
trary we proclaim it. And it is this notion, the notion of legal 
authority which alone corresponds to the actual condition of our 
political societies, it is this notion of law as well as the notion of 
national life and inseparable from that notion of life, which we 
oppose to, which we seek to substitute for, the idea of sovereignty 
which we abandon and reject.” 1° | 

After reading such a statement one might say to M. Charles 
Benoist that all such distinction is simply a matter of words, that 
instead of sovereignty he uses the phrase legal authority. But it 
is the same thing — identically the same thing. In truth, how- 
ever, I do not think that such objection can be sustained. This 
becomes clear from the development of his ideas in the passage 
following the one previously quoted, the idea underlying which is 
this: Law emanates from authority; it commands the obedience 
of all members of the nation, having for its sanction the constraint 
which those governing can bring into play; not because it emanates 
from a person having a commanding will superior to theirs —a 
sovereign will — but because and only in so far as it has for its 
object the maintenance of order, and only when it conforms to 
the conditions underlying the development of national life. Such 
conditions are to be found in morals, in customs, and in public 
opinion; customs, morals, and public opinion being at once a 
guarantee “that the law will be neither too abusive nor too arbi- 
trary.” 

M. Charles Benoist concludes thus: “Let us not speak only of 
national life. Let us speak of legal authority; but with the under- 
standing, of course, that this authority has the national life as 
its perpetual source, by which it is perpetually rejuvenated, in 
which it is continually merged, and from which it derives its ever 
recurring vigor. Let us speak of these two things together: national 
life and legal authority. Neither the idea of life, the idea of law, 
the idea of order, nor the idea of force — none of these are lacking; 


19 Charles Benoist, La politique, pp. 42 and 44. 
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the legitimate attributes of sovereignty, coercive force, the power 
of constraining by law, and taxation, will be invested with legiti- 
mate authority. As for sovereignty, let us without remorse 
drop it from our political vocabulary, for time has set about to 
erase it.” 2 

All that is very well: I agree with it entirely; but M. Charles 
Benoist does not tell us by what means we are to recognize that a 
law is contrary to or in conformity with right and law and the 
conditions of national life, for he does not set forth these conditions. 
He does not say whether there is a jural principle imposed on the 
legislator, nor what the foundation of such principle is, nor whether 
he recognizes that the individual has a right against those who 
govern, nor whether there is an obligation upon the legislator not 
only to protect individual and collective interests but also to 
accomplish certain positive prestations for the benefit of the 
individual. 

In a word, M. Charles Benoist talks like a brilliant and well 
informed publicist, but not like a jurist. 


VI 


We perceive the weak points of these different realistic doctrines 
which have just been set forth. The doctrine of solidarity has 
been proposed as the culmination of these doctrines in that it 
determines in as precise a way as possible the origin and extent 
of the jural principle, which creates at the same time a basis for 
the duties and the powers of those who govern, thereby limiting 
their action and imposing on them positive obligations. It is 
not my purpose to set forth this doctrine in detail the elements 
of which may be found in several of my works, particularly in my 


book L’Etat, le droit objectif et la loi positive, 1901, to which I 3 


beg the reader’s permission to refer. I merely wish to call atten- 
tion to the new elements that the doctrine of solidarity seems to 
me to have introduced in the realistic theory of the State. 

The negation of the sovereign personality of the State is clear, 
that is, the idea that what constitutes the binding force of decisions 
made by those who are in power is not the pretended sovereign 


*0 Charles Benoist, La politique, p. 156. 


See also, Duguit, Traité de droit constitutionnel, tgtt, I, pp. 50 ef seg., Il, 
pp. 1 et seg.; also Les transformations du droit public, 1913. 
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character of their will, but the conformity of these decisions to 
certain standards (certaines régles), which in a given epoch have 
permeated the consciousness of men, and which are imposed both 
on those governing and those governed: all that has been iterated 
and affirmed. But this superior principle of right and law (cette 
régle supérieure de droit) was generally founded on recognition of 
individual rights attributed to man because of his nature, rights 
which by this title were anterior and superior to society and to 
the State. The representatives of the French realistic doctrines 
from Royer-Collard to Charles Benoist have not explained the 
basis and import of this principle about which, however, they never 
ceased talking. 

The doctrine of solidarity was urged to show that the jural 
principle (Ja régle de droit) does not rest on the metaphysical and 
self-contradictory conception of rights of the individual anterior 
to society but is directly derived from the same elements which 
constitute the social bond. What are these elements? An analysis 
which seems decisive has been attempted by M. Durkheim in his 
excellent book, La division du travail social, 1895, many of the 
detailed solutions of which are quite contestable, but the under- 
lying principles of which seem sound. 

In every grouping two elements constitute the social bond; 
two elements that may ‘appear in infinitely variable forms, but 
the basis of which, reduced to its simplest terms, is always the 
same. They are (1) the similarity of needs, which is the basis of 
solidarity either through mechanical interdependence or through 
similitude; (2) the difference in needs and in aptitudes which pro- 
duces and makes necessary an exchange of services, and which 
founds solidarity either by organic interdependence or by divisions 
of labor. 

Thence is derived the following formula for the jural principle 
(la régle de droit) imposing itself on all the individuals of a social 
group, both great and small, both strong and weak, as well as 
the governing and the governed: Do nothing which can possibly 
infringe upon social interdependence, either through similitude 
or through division of labor; do all that is within your power, 
within your given situation and within your aptitudes, to insure 
and increase social interdependence both by similitude and by 
division of labor. 


\ 
. 


The idea I have attempted to convey in these few words I have 
tried to develop in the works previously cited. Many authors, 
and some among them the most eminent, have done me the honor 
of expounding and of criticizing this doctrine. 

Of these criticisms some have no bearing on the doctrine. For 
example M. Esmein says: “Those rights and legitimate interests 
in which Royer-Collard sees the very foundation’ of political 
society, are equivalent to the subjective juridical situation and to 
the jural principle, which are used by M. Duguit as the foundation 
for his whole system. . . . As for the jural principle (Ja régle de 
droit) and especially the subjective juridical situation, they are 
Germanic abstractions that will be impressed with difficulty upon 
French minds.” 

If the notions underlying the jural principle and the subjective 
juridical situation are borrowed from Royer-Collard, it is difficult, 
it seems to me, to believe at the same time that they are Germanic 
inventions. The truth of the matter is that these conceptions are 
neither borrowed from Royer-Collard nor derived from Germanic 
doctrines. The notion of the social juridical situation, which is 
not a subject for development here, is wholly alien to Royer- 
Collard’s doctrine. As for my conception of objective right and 
of the jural principle (Ja régle de droit), let me say that it is wholly 
different from the doctrinal conception of rights and of legitimate 
interests. The latter evidently rested on individual rights deter- 
mined @ priori through reason. My affirmation of the jural prin- 
ciple (Ja régle de droit) is based exclusively on a fact, namely, social 
interdependence, established by observation. The difference is 
fundamental. 

To say, on the other hand, that such conceptions as the jural 
principle (Ja régle de droit) and the subjective jural situation are 
Germanic abstractions, that is to say, are inspired by German 
doctrines, is to commit a material error. I have developed these 
ideas in a book entitled L’Etat, le droit objectif et la loi positive, 
published in 1901 and written in answer to Jellinek’s famous work 
entitled System der subjektiven Offentlichen Rechte, 1897. I at- 
tempted to work out an objectivistic doctrine of the State and of 
law in opposition to the German doctrine represented by the most 
illustrious of jurist-publicists then living in Germany — a doctrine 
# Esmein, Droit constitutionnel, sixth edition, 1914, p. 43. 
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which is essentially a subjectivistic doctrine. Let me say, more- 
over, that the authors who are acquainted with the legal literature 
of Germany, and who do me the honor of reading my works, do 
not make such a mistake. M. Hauriou, notably wrote as follows: 
“Meanwhile the tempest of objective law, unchained by M. 
Duguit, burst forth (L’Etat, le droit objectif et la loi positive, 1901). 
We know the history of the cyclone. To the impetuous affirmation 
of the German doctrine that all public law is subjective, M. Duguit 
answered with a similarly impetuous affirmation that all public 
law is objective. He found his strength in liberal and constitu- 
tional sentiments, because the German doctrine of Herrschaft 
is essentially administrative and anti-liberal.” * 


Vil 


With respect to the serious objections made to the doctrine of the 
jural principle founded on the theory of social solidarity, it may be 
said that, although they are very different in form, in the last 
analysis they all come to this: In admitting, it is said, that the 
law is a social standard (ume régle sociale) and not the power of 
an individual will, in admitting that social interdependence is 
the fundamental element of social integration, one is simply ad- 
mitting a fact. But a fact can not be the foundation of a rule, 
of a precept of conduct, any more than it can be the basis for a 
jural principle (wne régle de droit) or moral principle; and thus, 
it is said, the whole system gives way. 

Out of all that has been written on this matter, I shall confine 
myself to a citation of the following passage borrowed from an 
excellent book, which my distinguished colleague Geny, professor 
in the faculty of law at Nancy, has just published. “If from 
facts,” says he, “we can discern a certain ordering (un certain 
ordre) in the relations of men, we should at least be able to deduce 
therefrom a rule for the future conduct of humanity, to deduce a 
standard that ought to be imposed for the purpose of bridling 
rebellious ideas. M. Duguit, however, pretends to find a basis 
for this principle in social interdependence or, let us say, more 
generally, in the very fact of social life.” * 


% Hauriou, Revue générale de droit, 1914, p. 334. 
* Geny, Science et technique en droit privé positif, Part II, 1915, p. 251. 


° 
| 
} 


THE LAW AND THE STATE 181 


My answer is that this reasoning is true as regards the moral 
rule, but that it is not true as regards the jural principle (la régle 
de droit). To establish a rule of morals it is necessary in fact to 
establish a criterion of good and of evil. The moral rule compels 
us to do one thing because it is good, and forbids us to do another 
because it is bad. The rule of morality bases its precept on a 
certain value inherent in the very act which it commands; and 
we may maintain that such a rule is not truly imperative, except 
when the criterion of what is forbidden and of what is commanded 
is outside the facts and superior to the facts. 

To act in conformity to law, on the contrary, is to act in con- 
formity to what is social. The jural principle (Ja régle de droit) 
says: Do such a thing because it is social; refrain from doing such 
and such a thing because it is anti-social. A juridical obligation 
is not an obligation to do what is good in itself but an obligation 
to do what has a social value, that is, not to do what is anti-social. 
It finds its proof in the fact that the whole world agrees in recogniz- 
ing that the criterion of the jural principle is the social reaction 
which is caused by a violation of the principle; a reaction capable 
of being socially organized. Let us not say, then, that the jural 
principle can not be founded on a fact, since it is nothing more 
than a precept to conform one’s self to facts. The fact is the true 
foundation of the jural principle, if such fact is truly the social, 
irreducible, and essential fact; and the whole question is resolved 
into determining whether or not social interdependence is that 
fact. It seems to us that it can scarcely be contested. Personally, 
the more I think of it, the more convinced I become. This fact 
alone is capable of giving to law a foundation at once positive 
and solid. 


Vill 


The doctrine which has been developed in the works previously 
cited has also for its object the elimination of the notion of sub- 
jective right, implying at the same time elimination of the autonomy 
of the individual and of the sovereignty of the State. As Auguste 
Comte has so clearly shown, the notion of subjective right is a 
notion of a metaphysical order. ‘There can only be a true right,” 
said the great thinker “so long as regular powers emanate from 
supernatural wills... . In the positive state, which does not 
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admit of heavenly prerogative, the idea of right disappears ab- 
solutely.” 

There thus disappears, on the one hand, not only the sovereignty 
of the State, conceived as the subjective right of commanding, 
the incumbent of which right would be the State personified, but 
there also disappears the autonomy of the individual, together 
with his subjective rights. And, on the other hand, there dis- 
appears, by that very fact, the contradiction between the sover- 
eignty of the State and the autonomy of the individual which was 
created thereby, and which could not be explained. 

Here again critics have been many and very lively. But since 
there are no two jurists or philosophers who can agree on the 
meaning and nature of subjective right, we find in this profound 
and general disagreement a most satisfactory answer to those 
who rise up against the elimination of the notion of subjective 
right. A very distinguished professor, M. Demogue, after having 
analyzed and discussed all that has been said about the notion of 
subjective right and of subject of right, was obliged to conclude 
in these words: “All that is sometimes puerile, sometimes danger- 
ous; and often it is both at once. . . . We must, therefore, attribute 
to the expression, subject of right, no value except as a convenient 

Auguste Comte, moreover, wrote as follows: ‘Each has duties 
in relation to all; but no one has any right, properly so called. . . . 
In other words, no one possesses any other right than that of 
always doing his duty.” *” Expressing the same idea in a more 
juridical form, I have said: Neither has the State a subjective right 
to command, nor have the individuals subjective rights of liberty 
and of property; but all, governing and governed, are submitted 
to the jural principle, founded on social interdependence; and by 
the application of this jural principle all individual wills — the 
will of those who govern as well as the wills of those who are gov- 
erned — find themselves placed in a certain situation which we call 
an objective or legal situation, implying in a general way the 
obligation upon everyone to co-operate according to his position 


% Auguste Comte, Systéme de politique positive, edition published in 1890, I, p. 361. 
Rapp, Catéchisme positiviste, tenth discourse, Becaut’s edition, pp. 299 to 301. 
% Demogue, Les notions fondamentales de droit privé, 1911, p. 200. 
27 Auguste Comte, Systéme de politique positive, edition of 1890, I, p. 361. 
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in the maintenance of social solidarity in either of its two forms, 
and to do nothing which constitutes an interference with it. 

Positive law cannot derive its obligatory force from a supposed 
commanding power of those who govern. Positive law is impera- 
tive when it realizes the jural principle or puts it into practice; it 
is imperative only when it has one or the other of these two char- 
acteristics, which, indeed, are only one, and only in the measure 
that it has them. Positive law confers subjective rights on no 
one; neither on those who govern nor those who are governed. It 
merely creates objective or legal situations for every one, implying 
legal duties and by the same token implying the power of accom- 
plishing these obligations and of removing obstacles however they 
may arise, which would prevent the accomplishment of these 
duties. 

In this manner, not only the employment by those in power 
of the force of constraint which they control but also the power 
in the governed to demand the employment of such forces of 
constraint, are legitimatized. But, at the same time, this power 
of constraint can only legitimately intervene to constrain the 
refractory for the accomplishment of obligations arising from the 
jural principle or, if you will, of obligations arising from positive 
law. ‘Positive law really exists, as such, only when it ascertains 
a jural principle superior to itself. 

Those who govern have power only for the purpose of fulfilling 
their obligations and only to the extent that they fulfill them. 
The State is not a power that commands. The State is a differen- 
tiated society in which the strongest must employ the force at 
their disposal to assure the accomplishment of certain services 
for the benefit of all. Those in power have therefore negative 
and positive obligations. 

First, they have negative obligations. They can do nothing 
which may impede the free development of individual activity 
when such activity is in harmony with social interdependence; but 
individual activity is protected only when it acts in this manner. 
Individuals have not the right to exercise their free activity as 
they understand it. If they act contrary to the social solidarity, 
those in power must intervene to repress such acts. If individuals 
remain inactive, those who govern have. the duty to compel them 
to act; they also have a duty to prevent them from doing certain 
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acts that concern only themselves, but are of such a nature as 
to diminish the social value represented by each individual. 

Secondly, those who govern have positive obligations. They 
must intervene to protect and to guarantee against all obstacles 
the manifestations of individual activity working to the realization 
of social solidarity. They must also assure to all individuals the 
means of freely developing their own activity, because it is an 
instrument of social solidarity. And so those who govern must 
intervene to secure to each individual a certain amount of educa- 
tion, the means of subsistence, if such individual cannot procure 
such means for himself by work, and to assure him work if he can 
work, in the same way that those who refuse to work or educate 
themselves can be compelled to do se. 

In the doctrine of social solidarity, therefore, we find a complete 
refutation of the ancient conception of the State; and we can also 
say a refutation of the German conception. Thus, where we saw 
and where the Germans still see, a power which has the right of 
issuing commands, and which can compel by force obedience to 
its orders, we may now see only a group of men obliged by the 
social principle (Ja régle sociale) to use their activity and their 
strength in the service of all. 

May I be permitted to conclude this study with the following 
passage from the introduction of my book, Les transformations du 
droit public, written in 1912: ‘‘The principle underlying the whole 
system of modern public law may be summarized in the following 
proposition: Those who in fact hold the power do not have a 
subjective right of public power; but they are under the obligation 
to employ their power to organize public service, to assure and 
to control its development. None of their acts are of binding 
force or of political value, except when they tend toward this 
end. Public law is no longer a collection of principles to be applied 
to subjects of rights of different kinds — the one superior, the 
other subordinate; the one having the right to command, the 
other the right to obey. All wills are individual wills; all are 
equivalent in value; there is no hierarchy of wills. All wills are 
equal if one considers the subject only. Their value can be deter- 
mined only by the end which they pursue. The will of those who 
govern has no force as such; it has value and force only to the 
extent that it makes for the organization and the functioning of 
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a public service. Thus, the notion of public service comes to 
replace that of sovereignty. The State is no longer a sovereign 
power which commands; it is a group of individuals having in their 
control forces which they must employ to create and to manage 
public service. The notion of public service becomes, therefore, 
the fundamental notion of modern public law.” 

These lines, written before the war, are truer today than ever. 
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Without exception the members of the LAw Review Staff for last 
year volunteered their services for military work, and it is only those 
few who were not accepted that have returned to School. 

Under these circumstances the LAw Review faced the decision of 
sacrificing quantity or quality. It chose to follow its traditions, and 
accordingly the size of the Editorial Staff has been materially reduced. 

In order to maintain the high standard of our editorial work set in 
the past we may be forced to reduce the number of recent cases and 
notes, but in no way will the calibre of the work be affected. We have 
been successful in securing some very exceptional articles by eminent 
foreigners and Americans on Constitutional, Administrative, and Inter- 
national Law, and it is the intention of the Review to devote a large 
proportion of its pages to the treatment of Public Law. 

In the troublesome times that are ahead of us we shall rely, to a 
greater extent than ever before, on the continued loyalty of our con- 
tributors and subscribers. The first issue of the REVIEW containing the 
comments on recent cases and the editorial notes will appear on December 
first. 


A Note on M. Ducuit. — We seem on the threshold of a new epoch 
in the history of the state. The movement towards what is vaguely 
called the socialization of law is in fact symptomatic of a far wider and 
deeper political synthesis. Distinguished thinkers all over the world do 
not hesitate to examine with scant respect the traditional institutions 
of modern government. Psychologists like Mr. Graham Wallas, soci- 


‘ 
| 
| 
; 
q 
| 
i 
i 
‘ 
i 
q 
j 
| 


NOTES 187 


ologists like M. Emile Durkheim,' political theorists like Mr. Ernest 
Barker,’ are all of them insistent that the traditional defense of parlia- 
mentary government has broken down. The great society has out- 
grown the mould to which the nineteenth century would have fashioned 
it. The life of the community can no longer be contained in, or satisfied 
with, its political achievement. It is not so much the general content 
of our ideals that has been called into question. Rather has a grave 
doubt been raised whether the present mechanism of politics is likely to 
take us much further in the direction of their attainment. 

It was inevitable that this scepticism should, sooner or later, pene- 
trate the sphere of jurisprudence; and since it was, above all, the effort 
of Revolutionary France which outlined the character of the modern 
state, it was in some sort fitting that in France again the attempt to 
undermine its foundations should have been begun. The revolt against 
étatisme seems, in broad perspective, to have arisen about the time of 
the Dreyfus case. The republic did not emerge unscathed from that 
tremendous ordeal.* It had to turn its hand to the overwhelming labors 
involved in the Law of Associations on the one hand, and the separation 
of Church and State on the other. But, even then, its difficulties had 
hardly begun. The general democratic movement had left untouched 
the French civil service. Its hierarchical organization was inherited 
directly from the ancien régime; and Napoleon did no more than make 
it efficient. The result was to leave the fonctionnaire at the mercy di- 
rectly of the minister, and, indirectly, of the deputy who had favors to 
bestow and candidates for their reception.‘ The law of associations, 
passed under the aegis of M. Waldeck-Rousseau, strengthened a move- 
ment towards trade unionism in the Civil Service which, though earlier 
in origin, did not become effective until the protection therein offered 
by the law opened up a profitable avenue of effort. The outstanding 
event in the ten years between the Separation and the War has been the 
challenge issued to the sovereignty of the state by its own servants. 
They claimed the right to protect themselves against its arbitrary acts. 
They demanded the right to maintain their professional interests and 
standards exactly as workers in an ordinary trade. If they did not ob- 
tain all they desired they received, at any rate, immense concessions. 
They revealed the immense growth of what M. Paul-Boncour has hap- 
pily called economic federalism — the desire of each industrial and pro- 
fessional group to render itself an autonomous unit. It was a movement 
which essentially implied political decentralization. The effort of the 
state might be unified, but its methods of attainment could be various. 
And it became more than doubtful whether, in the new synthesis such 
decentralization involved, the sovereign state of the nineteenth century 
would not, in fact, be superfluous. 


1 Cf. especially his Division du Travail Social (1893) and the numerous articles in 
the Année Sociologique. 

2 Cf. his important paper on the Discredited State in the Political Quarterly for 
February, 1915. 

3 On its general significance see M. Daniel Halévy’s fine essay, A pologie pour notre 
passee. 

‘ On the fonctionnairiste movement cf. the excellent book of P. Harmignie, L’ Etat 
et Ses Agents (1911). 
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Hardly less significant was the development of French syndicalism.® 
The workers deserted the ideal of Marx, whose purpose was the capture 
of the bourgeois state, and went back to the theories of Proudhon, who 
denied altogether its validity. It is probable that we have here been 
greatly misled by the attractive glamour which attaches to the work 
of Sorel and Berth.6 The real syndicalist movement is to be found in 
the workshops themselves, and in the effort of men like Pelloutier and 
Griffuelhes to develop a complete economic and social life for the 
worker outside the state. Political action has not been so much des- 
pised as ignored. The French Chamber has been regarded as simply 


_ irrelevant. Whatever its pretensions, the revolutionary state has been 


dismissed as an institution doing for the middle class what feudalism 
achieved for a landholding aristocracy. Its sovereign powers have been 
simply the most effective weapon by which it has served its purposes. 

In some such atmosphere as this M. Duguit has written. His first 
volume dates from the second year of the twentieth century. It is 
already a mature outline of his present attitude, the experience gained 
in his twenty-five years of teaching as a Professor of Law in the ‘Uni- 
versity of Bordeaux. It is almost a prophetic analysis of the tendencies 
whose effects we have been witnessing. It is in no way an exaggeration 
of its significance to suggest that no work in the public law of our time 
has excited so eager a comment. It has divided the lawyers whose work 
verges on political speculation into fiercely hostile camps. Some, like 
M. Esmein,’ fiercely deny its truth either as statement or induction, 
and urge that it would result in anarchy. They reproach M. Duguit for 
being in jurisprudence very much what M. Georges Sorel has been in 
economics — the dangerous apostle of revolutionary change. Others, 
like M. Berthelémy,® perhaps the ablest French authority today on 
administrative law, have not hesitated to adopt alike its methods and 
its conclusions. Others again, like M. Hauriou,° one of the most sugges- 
tive legal thinkers France has produced in the last generation, seem to 
reach not very different results by very different methods. A whole 
school of the more brilliant younger jurists, M. Maxime Leroy,'® M. 
Georges Cahen," M. Paul-Boncour,” are clearly influenced at every 
stage of their work by M. Duguit’s speculations. In England and 
America its influence is already being felt; and it seems likely enough 
that the translations of his work which have been, and are to be, pub- 
lished, will have an effect on this generation not very different from 
the influence exerted by Gierke since Maitland affixed his classic in- 
troduction to the famous translation of the Genossenschaftsrecht. 


5 Cf. L. Levine. The Syndicalist Movement in France — an admirable book. 
6 Especially of the latter’s Réfléxions sur La Violence (W. Huebsch, 1914), which, 
for all its brilliance, combines much bad history with much worse metaphysics. 

7 Cf. notably the fifth edition of his Eléments du Droit Constitutionnel. 

8 Cf. his Traitéde Droit Administratif (7th ed.) and his paper in the Revue de Droit 
Public for 1915. 

® Cf. his Principes de Droit Public (1916), especially the appendix on M. Duguit. 

10 Cf. his Transformation de la Puissance Publique (1907), and later works. ; 

Cf. his able study, Les Fonctionnaires. 

2 Cf. his Syndicats des Fonctionnaires (1906). 

18 Dean Wigmore has published, in the Legal Philosophy series, a translation of 
part of M. Duguit’s L’Etat: Le Gouvernement et ses Agents; but the book loses much 
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The traditional theory of the state made of it the effective guardian 
of public order, and gave to it the weapon of sovereignty that it might 
achieve its purposes. By sovereignty was largely meant the right to 
act without being called to answer for such acts as it might consider 
essential to its aims. It was regarded as a person; with the significant 
limitation that the possession of its rights did not involve, save as an 
act of grace upon its own part, the assumption of kindred responsibili- 
ties. In England, for example, the Crown cannot be sued save by 
permission of the Attorney-General. All sorts of limitations surround 
the effort to sue the American state, though certain constitutional 
guarantees — and very notably the Fourteenth Amendment — have 
been intended to limit state-omnicompetence. In France and in Ger- 
many the performance of public functions acted as a release from or- 
dinary legal responsibility. The divine right of the monarch seemed, 
by the convenient fiction of national sovereignty, to be transformed 
into what, if not by definition then certainly in result, is the divine right 
of the state. 

It is against such an attitude that M. Duguit’s work has been a magis- 
tral protest. His earliest work ™ (1901-03) remains its fullest exposi- 
tion. In a treatise on constitutional law (1907-11) which, in the breadth 
of its analysis challenges comparison with Esmein’s almost incompa- 
rable study, he has traced its ramifications throughout the field best 
fitted to display its import. In three lectures at the Ecole des Hautes 
Etudes Sociales (1908) he has effectively summarized his ideas in their 
general bearing. The Transformations du Droit Public (1913) relates 
them to the whole course of recent jurisprudence. Their main result is 
stated in the contribution he has made to the present number of this 
Review. 

Roughly speaking, M. Duguit denies at once the personality and 
sovereignty of the state. He denies the personality of the state on the 
ground that it is a clumsy fiction. The only realities are human beings; 
and to attribute their personality to what is a mere bracket connecting 
the collective action of some few of their number seems to him an an- 
tiquated anthropomorphism that imperils the scientific basis of law. 
He denies the sovereignty of the state because it seems to him to imply 
the existence of rights where he sees only the existence of duties. Start- 
ing from the obvious fact of social interdependence, he insists that the 
only justifiable legal theory of the state is one that should enable it to 
satisfy the clear necessities of the time. But since that accomplishment 
depends upon the effort of each one of us, all that we possess is not the 
right to obtain the satisfaction of our individual wills, but the duty to 
contribute our energetic co-operation to the satisfaction of the social 
need. For M. Duguit, the state is no more than a group of men between 
whom, through a variety of historical circumstances, @ differentiation 


by this partial reproduction and the translation is very clumsy. Mr. B. W. Huebsch 
will publish a translation of the Transformations du Droit Public early in 1918. 

4 Cf. my Problem of Sovereignty (1917), Chap. I. 

16M. Duguit had, indeed, published an early study on the separation of powers 
and the constituent assembly. 

16 The translation to be published by Mr. Huebsch will contain a bibliography of 
all M. Duguit’s works. 
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between rulers and subjects has been introduced. It is not, in his view, 
an adequate defense of sovereignty as exercised by the rulers, to dis- 
cuss its origins; the only justification of any policy is the contribution it 
makes to the social need. Upon each one of us, therefore, is cast the 
duty of narrowly scrutinizing the action of public authority to see if it 
fulfills this objective test. If it does not, it cannot, for us, have any legal 
validity whatever. 

Very clearly, such a system of public law is different in character from 
the traditional notions of Anglo-Saxon civilization. This is not the 
place to raise the immense difficulties that it involves — difficulties, let 
it be said at once, that M. Duguit has honestly admitted, and as honestly 
attempted to answer. It might be said that unless there is in each state 
some unchallengeable source of authority, there is not, as M. Esmein 
has argued, any real guarantee of public order. It is possible to argue 
that M. Duguit has not, as he assumes, suppressed in his system the 
idea of subjective law; for each individual’s notion of what does con- 
tribute to the social need will so differ as merely to transfer the subjec- 
tivity involved from the order issued by the ruling officials, to the judg- 
ment upon the validity of that order by the subjects who receive it. 
The hypothesis that each of us must, as a duty, contribute our utmost 
to the public good, involves the necessity of such a social organization 
as permits the full development of our capacity for that purpose; and 
this, of course, involves the condemnation of much of the present social 
order. But it is clear that if this has bowed out rights at the front door, 
it has, in fact, admitted them again at the back; for if our virtue is to be 
what T. H. Green finely called our positive contribution to social good, 
obviously we have the right to demand that nothing shall hinder the 
performance of our services. These are, of course, the fundamental 
problems of the modern state. In one way and another they are being 
raised in every shape on every side of us. M. Duguit would certainly 
not claim that he has made any final answer to them. But he has ob- 
viously restated them in such a form as to set them in a new perspective. 

It is perhaps worth while indicating some of the possibilities that are 
involved in this outlook. The state is reduced to the position of a pri- 
vate citizen, since, like himself, it is brought within the scope of the ob- 
jective law. That reduction necessarily involves the notion of its full 
responsibility for its acts, and M. Duguit has been quick to point out 
how the recent jurisprudence of the Conseil d’Etat in France is extend- 
ing on every hand the idea of state-responsibility. It is, moreover, a 
doctrine that makes against authoritarianism. The only justification 
of any command is that its result in social good should be commensurate 
with the force that is involved in its exercise; but that is a matter for 
the judgment of each one of us. A real impetus is thus given to the ini- 
tiative of the private citizen, and room is left for that reservoir of indi- 
vidualism upon which, in the last resort, the welfare of the state depends. 
As a consequence, there is more and more justification for territorial 
decentralization on the one hand, and administrative and professional 
federalism on the other. M. Duguit has pointed out how the excessive 
centralization of France makes for administrative inefficiency. Power 
should go where there is the capacity for its wise exercise, and there is 
not the least doubt in the world that, in this respect, at least, we have 
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much to learn from German experiments in municipal autonomy.” 
The organization of the civil services in France looks to a decentrali- 
zation by professions, and here, too, M. Duguit has shown himself 
true to the sympathy his logic demands. It is perhaps right to note 
that his attitude to strikes in public utilities follows, almost exactly, 
alike in principle and in detail, the general theorem laid down by the 
majority of the Supreme Court in its recent decision on the Adamson 
Law. 

Lastly, it may be useful to point out the intellectual affiliations of 
M. Duguit in England and America. In England, for the most part, 
those ideas which approximate to his own have not come from the 
lawyers. The course of legislation, indeed, has for the past ten years 
been in a significantly collectivist direction; and Professor Dicey has 
noted in the concurrent revival of the idea of natural law a phenomenon 
of which the results are not very distinct from those to which M. Duguit 
looks forward.!® From this standpoint the direction of labor policy has 
been particularly important; and especially in its latest phase of what 
is called guild socialism, it shows in a very noteworthy fashion points 
of important contact with his theories.”® His criticisms of parliamentary 
government have been independently worked out by Mr. Graham Wallas 
in two books that are already classic; ** and if Mr. Wallas has been less 
constructive than critical, where he has dealt with the problems of or- 
ganization, it has been obvious that the synthesis he envisages would 
meet with M. Duguit’s approval. On the theory of sovereignty itself, 
the starting point of all recent inquiry has been Maitland’s classic 
analysis of corporate personality. Here, indeed, his conclusions have 
been antithetic to those of M. Duguit; but since Maitland denied the 
pre-eminence of the state-corporation over all others, the Austinian 
idol disappeared from his system. Dr. Figgis, in three admirable books,” 
has done much to dissipate the notion of an omnicompetent state; and 
no one has done more than he implicitly to answer the adverse criticisms 
of Professor Dicey upon the federal idea. The whole tendency in Eng- 
land, indeed, has been to place a decreasing confidence in any final 
benefit from state action. The social problems it has attempted to solve 
have grown beyond the methods historically associated with its func- 
tioning, and the time is ripe for new discovery. 

America is fortunately situated in this respect. The classic home of 
federalism, nowhere is there ground more fertile for such seed as M. 
Duguit has sown. It is, indeed, true that recent constitutional practice 
in America has been towards a centralization based largely on raison 
d'état,“ but that seems but a temporary synthesis. A significant and 


17 Cf. my Problem of Sovereignty, Appendix B. 

18 y- his. Droit Social, Droit Individuel, p. 137 {., with the Adamson opinion (advance 
sheets), pp. 8-9. 

19 Cf. Dicey, Law of the Constitution (8th ed.), p. xxxviii. 

20 Guild Socialism can best be studied in the volume (1914) called National Guilds, 
edited by Mr. A. R. Orage. A curious little volume by de Maeztu attempts to give it 
a juristic basis in M. Duguit’s ideas. : 

1 Human Nature in Politics (1908); The Great Society (1914). 

% The Divine Right of Kings (2d ed., 1914); Churches in the Modern State (1913); 
From Gerson to Grotius (2d ed., 1916). 

% Cf. my note in the New Republic, Vol. XII, p. 234. 


| 
| 
4 


192 HARVARD LAW REVIEW 


striking opinion of Mr. Justice Holmes has emphasized the confidence 
of the Supreme Court in the federal adventure.* The pragmatic 
philosophy of law at which, in the last ten years, Dean Pound has so 
earnestly labored is, at least in its large outlines, consistent with M. 
Duguit’s conclusions. In a very learned and suggestive work Professor 
MclIlwain * has offered a theory of sovereignty full of possibilities to 
the student of these French ideas; and Mr. Herbert Croly, one of the 
most penetrating of American observers, has very recently noted the 
decline and fall of the sovereign state.” 

But it is above all in the atmosphere of American life that the broad 
accuracy of M. Duguit’s interpretation finds its most striking evidence. 
The whole background of American constitutionalism is a belief in the 
supremacy of reason. The very limitation of the much-criticized Four- 
teenth Amendment only means, as Mr. Justice Holmes has repeatedly 
emphasized, that legislation must be reasonably conceived and adopt 
reasonable means of execution; and since that term is a matter of posi- 
tive evidence it is not a gate but a road. We are coming more and more 
to bring to the analysis of legal problems whatever facts seem likely to 
cast light upon their meaning. We are asking the state to justify its 
existence not so much by the methods it uses as by the value of the re- 
sults it can obtain. The decline of Congress, for example, is like the 
similar decline of Parliament and the French Chamber, to be interpreted 
in the light of its inability to cope with our new demands. We have 
ceased to look upon historic antiquity as the justification of existence; 
it is the end of each institution of which we make consistent dissection 
and inquiry. 

In America, perhaps, there has been less speculation than elsewhere 
as to the new synthesis that is being evolved. It is only in recent years 
that the problem has become sufficiently acute to merit an urgent ex- 
amination. Yet it is already obvious that the direction in which the 
American Commonwealth is traveling gives a new significance to an- 
cient terms; and the political theory of the last generation will need in 
large part to be rewritten. The kind of background for public law 
that M. Duguit has drawn serves with great accuracy to describe 
the changes we have been witnessing. Based, of course, on French ex- 
perience, it does not at every point fit the orientation of American affairs; 
yet in its broad perspective it is not inconsistent with the facts at issue. 
Certainly no student who patiently examined this monumental effort 
could fail to draw from it at once enlightenment and inspiration. 


Harold J. Laski. 


HARVARD UNIVERSITY. 


*% Noble State Bank v. Haskell, 219 U. S. 104. 

°% The High Court of Parliament (1910). 

% See his very remarkable article, The Future of the State, in the New Republic, 
Sept. 15, 1917. ' 
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